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THE NATIVE AMERICAN ESTATE: LAND AND RESOURCE
DIVESTMENT AND RESTITUTION
CHAPTER I 
INTRODUCTION
In contact situations between a nation with superior 
technology and a nativistic community, principal conflict 
evolved from differing land tenure systems. This occurred 
when the imperial nations of Europe and later the United 
States encountered the aboriginal people of the American 
continent and the Hawaiian Islands. Colonists from the 
European nations claiming dominion over native peoples and 
their lands in the New World reflected the imperialistic 
mind set of their age. They were unremittingly committed 
to the exploitation of the aborigines and their lands.
American justification for expropriating Indian land 
had its roots in European philosophy, theology, canon law, 
and international law, derived from the rhetoric of the 
antecedent imperial nations. The new American nation im­
plemented many aspects of Native American management prac-
1
2ticed by Great Britain. American rhetoric which justified 
the expropriation of aborigines' land had been formulated 
prior to the expansion of the American frontier to the 
Hawaiian Islands. Thus, traders, settlers, and missionaries 
transferred this to native Hawaiiens and their lands.
The future relationship between the Old World settlers 
and the native inhabitants of the Western Hemisphere was to 
a large degree already predetermined at the time of 
"discovery." Christianity and classical philosophy helped 
form preconceived views of the New World peoples and the 
relation of Christian nations to them.
Religious, ethical, and commercial standards pro­
vided the European colonists justification for their con­
quest of native peoples and their territories in the New 
World. The basis for the various concepts promoting ex­
pansion lay in the European view of aborigines. Associated 
with the principles of discovery, just wars, and papal 
donations was the presumptive superiority of the Christian 
nations over heathen nations.
In 1493 Pope Alexander VI assigned North American to 
Spain along with the directive to Christianize the natives. 
The Pope in 1497 reenforced his commission to Spain to con­
vert the New World aborigines. Other European nations did 
not accept their exclusion from North America.
In order to justify the New World conquest European 
theologians and philosophers frequently referred to Aristo­
3telian thought to substantiate their varying interpretations. 
The Spaniard Juan de Quevedo cited Aristotle's statement 
that some men were inferior by nature to uphold the view 
that Indians were slaves by nature. Francisco de Vitoria 
denounced the idea that Indians were by nature subject to 
rule by others and incapable of self-rule. He thought they 
possessed sound minds and should not be slaves. Vitoria, 
however, interpreted Aristotle's teachings to mean that 
natives in their childish innocence required protection 
from superior Christian nations. Thus, he too justified 
conquest for the Indian's good. Juan Gines de Sepulveda 
agreed with Quevedo and added that the aborigines' customs 
and lack of individual ownership of land (title to Indian 
land was vested in the tribe) upheld the natural law of 
superiority of Christian nations over uncivilized non- 
Christian nations. Bartolomé de Las Casas disagreed and 
charged that Sepulveda did not understand Aristotle. Las 
Casas maintained that few individuals were by nature slaves 
and claimed that Indians were rational. Fernando Vazquez 
de Menchaca accused those using Aristotle's theory of 
slavery of applying it to "cover wars with a cloak of 
justice," but the imperialist view prevailed and it became 
accepted that a Christian nation had a natural right to 
conquer aborigines and use their labor and exploit their 
lands.
Another area of debate among theologians and
4philosophers centered on the moral and ethical responsi­
bility to Christianize the Indians. Inseparable from this 
controversy was the idea of just wars. This concept evolved 
as justification for conquest, expansion, and later dis­
placement of the natives from their lands. St. Augustine 
first developed the idea that wars could be just if the 
objective was good, including the intention to "avenge" 
wrongs. Adding to this Ambrose elaborated the moral obli­
gation to correct or prevent injustices. Medieval theolo­
gians claimed that conquest was legitimate only if the war 
had been just. The Crusades divided the world into an 
antithetical view of right and wrong as well as between the 
faithful and the infidel, and implanted the idea that wars 
of conquest waged in the name of Christianity were just. 
Later the doctrine evolved to justify world conquest.
After Alexander VI assigned North America to Spain, 
debate ensued in the Spanish court over voluntary and 
forced conversion. The Spanish government directed its 
conquerors to read the Requerimiento to the Indians. If 
they refused to acknowledge the Pope and the rulers of 
Spain as sovereigns then the colonists would force them to 
accept the contents of the Requerimiento. The Law of 
Burgos (1512) required that the natives be treated humanely 
but they could be coerced to accept conversion to the 
Christian faith. Under the encomienda system applied by 
colonial officials to New Spain, both the Indians and their
5lands came under the direct control of the crown. In 1529 
Pope Clement VI in the bull Intra Arcana stated that Spanish 
officials could use force to convert the aborigines. Vitoria 
denounced the application of force in Christianizing the 
Indians. He rejected the belief that the refusal to con­
vert justified war. Vitoria did present another reason for 
a just war which was adopted by the imperial nations in 
their relations with the aborigines. He argued that natural 
law and the law of nations allowed the Spanish to travel to 
the New World and to live there as long as they did not 
injure the natives. These two doctrines along with divine 
law guaranteed the imperial nations the right to trade. If 
the Indians hindered the actualization of this right then 
Europeans could go to war against them. Vitoria's con­
cept provided grounds for just wars and the justification 
of intervention and conquest.
Francisco Suarez in 1621 denounced the idea that 
failure to convert justified a war but he argued that the 
prevention of teaching the Gospel did provide the grounds 
for a just war. Many philosophers and theologians in the 
late sixteenth century continued the debate regarding 
just wars. The Italian Alberico Gentili agreed with 
Vitoria that religion or forced conversion did not justify 
war and that the prevention of trade, which was a part of 
the law of nations, justified war against the aborigines.
Out of this debate emerged the moral and legal defense of
6intervention, conquest, and occupation of the New World.
Sir Thomas More provided a justification for expan­
sion in his book, Utopia (1516) . If the Utopians moved to 
an area with vacant lands and the natives refused to obey 
the new laws then they must be driven from their lands.
If they continued to resist, this provided a just cause 
for war. The English philosopher presented an argument de­
rived from what he called the law of nature dealing with 
the right to put land to its most efficient use. "When 
any people holdeth a piece of ground void and vacant to no 
good or profitable use: Keeping others from the use and
possession of it, which notwithstanding, by the law of 
nature, ought thereof to be nourished and relieved." The 
evolving idea of the just war later became part of the 
American justification for expropriating Indian land.
Another European doctrine based on the law of nations 
legalized appropriation of aboriginal lands. Under this 
concept a Christian sovereign acquired exclusive juris­
diction over new territories discovered by his representa­
tive or subject. The moral or ethical right to hold title 
to these lands rested on preconceptions of the native in­
habitants. Such expansion became legitimate when the 
aborigines existed in a supposed state of barbarism and 
heathenism. Natives who were non-Christian and by 
European standards non-civilized held no property rights 
and existed outside of the sanctions of morality and
7international law. By divine law the Christian imperial 
nations were superior and had the right to dominion and 
rule over non-Christian inhabitants and their territories.
Early Spanish treatment of the aborigines of North 
America had not accorded them any natural rights to pro­
perty. But Vitoria rose to the defense of the Indians 
claiming that even savages had some natural rights. Ac­
cording to the Professor of Theology at the University of 
Salamanca, the Indians had "as much right to possess pro­
perty as the Catholic peasants" and not even the Pope could 
take away that right. The Spanish laws slowly recognized 
limited natural rights of the Indians to occupied lands 
but not to unoccupied property. Spanish officials later 
developed a policy of compensating the natives for appro­
priated lands. The form of payment consisted of grants of 
unoccupied or "waste" lands.
During the sixteenth century the English refused to 
recognize any property rights for the aborigines. Title 
to the new territories rested in the sovereign because of 
the right of discovery, which encompassed the idea of 
possession. Following the pattern started in 1496 when 
Henry VII commissioned John Cabot "to conquer, occupy 
and possess" the lands of "heathens and infidels", Eliza­
beth I authorized Sir Humphrey Gilbert in 1578 and Sir 
Walter Raleigh in 1584 to seize the "remote heathen and 
barbarous land."
8Dutch expansion on the Atlantic seaboard forced the 
English colonists to resort to the doctrine of natural 
rights to secure their land claims. The Dutch West India 
Company instructed its agents in 1625 to obtain legal 
possession through extinguishing Indian claims by purchase 
or persuasion. Some English settlers thereafter followed 
the Dutch policy of acquiring written Indian deeds.
John Winthrop believed that the land in America was 
legally "waste" lands because Indians had no natural rights 
to them since they had not acquired them in accordance with 
English law. The Puritans recognized legal title only to 
those lands with deeds from the Massachusetts Bay Company. 
They did not acknowledge Indian title to any land claimed 
by the Crown. Deviating from the views of most English 
colonists, Roger Williams rejected the assumption of 
ownership of land by the sovereign based on the right of 
discovery. Williams thought that Indians held the only 
valid title to the land unless it had been extinguished 
through purchase. The threat of acquisition by others 
later persuaded Winthrop to purchase land from the Indians.
In the English colonies the practice of compensating 
the Indians for their land co-existed with recognition of 
the doctrine of discovery. This policy was continued by 
the United States. Most of the colonial governments de­
veloped a policy of restricting private transactions in 
Indian land, trade, and creating reservations. Later the
9United States government incorporated such practices into 
its Indian policy.
In reality the European nations had to go beyond the 
right of discovery to claim new territory on the American 
continent. The claimant sovereign had to deal with 
de jure facts and not mere theory. The military power and 
numerical dominance of the aborigines who had not yielded 
jurisdiction or sovereignty over the land and the power 
of contending European nations for the same territory made 
the discovering nation reconcile its de jure assumptions 
with the de facto situation. In terms of the contest for 
land in the New World with other imperial nations, the 
more conclusive claim came with actual possession or occu­
pation. By 1580 England applied possession as the basis 
for its claim to new territories. In dealing with the 
Indians, the European nations used negotiation, purchase, 
treaties, and compensation. English officials followed the 
same diplomatic usages in dealing with the Indian chiefs 
as in their relations with other sovereign states. This 
provided a de facto recognition of Indian hegemony. If the 
claims under the right of discovery had been legitimate 
then it would not have been necessary to make agreements and 
treaties with the aborigines. Although the rights of 
Indian land tenure never had equal status to European 
claims, the colonists did come to recognize them to the 
extent that they could be extinguished or retained. This
10
led to the acknowledgment of aboriginal use and occupancy. 
The right of discovery did not acknowledge any political 
status for the Indian. Rather the treaty process pro­
vided the basis for the evolution of the concept of Indian 
title. Later the United States government would view 
Indian land tenure as consisting of use and occupancy.
Except in the lower Mississippi Valley where they 
engaged in agriculture the French usually did not appro­
priate Indian lands although they did bring tribal terri­
tories under Gaelic dominion. For the most part the French 
and Russians exploited the aborigines in the fur trade.
The Russians in Alaska extended dominion over the area and 
its people but did not interfere to any great extent in the 
native's land tenure.
Since the right of discovery brought the new terri­
tories under the exclusive jurisdiction of the European 
sovereign, conflicting claims of the imperial nations 
occurred. Emmerich de Vattel, a noted eighteenth century 
international law figure, believed the problem should be 
resolved by applying the doctrine of natural law. According 
to the Swiss jurist no nation "can exclusively appropriate 
to themselves more than they have occasion for, or more 
than they are able to settle and cultivate." This precept 
also justified the appropriation of the Indian's land. The 
aborigines should not have more land than they actually 
used. Vattel further applied natural law to support the
11
view that.agriculture provided the highest level of economic 
pursuit. Most Europeans conceived of the Indians as nomadic 
hunters which made them naturally inferior to the agricul­
tural Christian nations. John Locke had maintained that 
agricultural peoples should force hunting aborigines to 
transform their economy. This concept provided a portion of 
the basis for justification of appropriation during the 
eighteenth and nineteenth centuries.
Following the War of Independence the new United 
States government assumed title to Indian lands within its 
boundaries, based on the English claim in respect to the 
right of discovery. American leaders perpetuated the im­
perial management concept which evolved from British prac­
tice and the United States government duplicated the central 
organization initiated under the Crown. The national govern­
ment assumed the exclusive right of extinguishing Indian 
title, of regulating trade, and negotiating treaties. During 
the period of Confederation, the American nation claimed 
title to Indian lands based on the right of conquest. The 
aborigines, however, had not been conquered during the Revo­
lution, only temporarily subdued. When the tribes asserted 
their sovereignty over territory, the national government 
resorted to the British method of purchasing Indian title.
During the early years of national life, a policy 
developed for the management of Indian affairs largely 
through the influence of Thomas Jefferson and Henry Knox,
12
Secretaries of State and War respectively, Knox and Jeffer­
son believed that the aborigines possessed the natural rights 
of man and their right of the soil could be extinguished by 
the federal government by purchase or by just wars. As re­
flected in the Northwest Ordinance of 1787 and subsequent 
American policy, the United States government used the con­
cept of just wars to justify appropriation of Indian lands. 
Jefferson drew from the right of discovery and Indian right 
of use and occupancy to lands, and propounded the right of 
pre-emption. According to this concept, Indians had legal 
title to their lands but could alienate it only to the in­
truding imperial nation. As the power of the Indian dimin­
ished, the strength of their claims correspondingly decreased. 
In 1823 the Supreme Court decision of Johnson and Graham's 
Lessee v.McIntosh delivered by Justice John Marshall enun­
ciated the doctrine of discovery whereby the United States 
held the exclusive title to Indian lands. Indian title com­
prised the right of use and occupancy.
During the nineteenth century the federal government 
forced numerous Indian tribes to cede their lands and re­
move to the trans-Missouri region known as the Great American 
Desert. Some of the reasons used to justify the expropria­
tion and exile included the charges of Indian savagery, tri­
bal paganism, and a non-agricultural based economy. These 
had been used for centuries by imperial nations to justify 
conquest and appropriation of aboriginal lands.
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Certainly, American views toward aborigines and their 
territories already had crystallized prior to the extension 
of the American frontier to the Hawaiian Islands. American 
settlers largely applied their view of Indians and their 
relation to land to native Hawaiiens. Both religious and 
commercial reasons motivated American expansion. After 1820 
when American settler, missionary, and trader immigration 
increased and became the dominant segment of the foreign 
community in the islands, most of them perceived the natives 
to be uncivilized, lazy pagans. Americans considered their 
Christian, commercial, and agricultural lifestyle superior 
to the Hawaiian mode; that their superior institutions gave 
them the right to expand. American residents believed that 
native Hawaiiens would become civilized only when they 
adopted alodial (freehold) tenure, used the soil according 
to Christian principles of commerce, and converted to Pro­
testantism. Man's natural rights to own private property and 
the Americans' ability to exploit the soil to its highest 
utility justified acquisition of Hawaiian lands. American 
belief in free exercise of commercial rights led to con­
tinual requests to their home governments for warships to 
enforce their assumed prerogative to engage freely in com­
merce, to own land, and to be secure in their property.
Local native power forced American and European residents to 
accept the native land tenure system until they attained 
sufficient power and influence to change it. American in­
14
traders applied the same rhetoric and some of the methods 
to acquire Hawaiian lands as they had to secure Indian lands. 
The relatively small land mass of the islands, especially 
those lands suitable for agricultural or pastoral purposes, 
intensified the contest for property. Although some dif­
ferences did exist, the final outcome of American imperialism 
in Hawaii resulted in the extension of American sovereignty 
and possession of most of the Native Americans' lands.
This study will compare the American Indian and the 
native Hawaiian land tenure systems, the rhetoric and methods 
of expropriation, and the vicissitudes of aborigines under 
European and Anglo-American imperialism. It concludes with 
a survey of the Native Americans' attempts to regain land 
and restore or reaffirm fishing, hunting, and water rights.
CHAPTER II 
NATIVE AMERICAN LAND TENURE SYSTEMS
Adaptations in institutions ultimately lead to modi­
fications in a society's land tenure system. Such altera­
tions result from changes occurring within a society, from 
contact with alien societies, or because of changes forced 
by intruders. To comprehend the degree of change in the 
native Hawaiian and American Indian land-holding and use 
systems which resulted from contact and conquest by Western 
imperial nations, an examination of the native land tenure 
systems and the aborigine views toward land is imperative.
Both the Hawaiian and the American Indian's relation­
ship with land and nature were steeped in the metaphysical. 
Native American attachment to land was a transcendental iden­
tification with nature which was reflected in their economic, 
religious, social, and political institutions.
Indians believed that a supernatural power gave land 
to his children to use forever and to preserve it for the 
benefit of their descendants. They perceived the earth as 
their mother who was the source of life and who provided 
material subsistence for them. The earth gave meaning to
15
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living. Their way of life developed from and remained an 
integral part of the land which they considered their home. 
The aborigines possessed an attachment to their homeland 
which "The Maker" gave them to live on; and Mother Earth 
provided them with the animals, fish, vegetation that fur­
nished them food, clothing, and shelter. Indians respected 
the earth and nature in all its features. The aborigines 
believed that they came from the earth and were a part of 
it. A Yakima Indian expressed this feeling when he de­
clared "It is the earth that is our parent. . . . God made 
our bodies from the earth. , . . the lands are a part of 
my body."^
Native Hawaiiens also had a mystical relationship 
with the land and a spiritual identification with their 
homeland and the land upon which they lived and derived their 
subsistence. The nature gods, Lono and Kane, gave the land 
to the Hawaiiens to use and enjoy its fruitful products.
The very features, qualities, and forces of nature confront­
ing the Hawaiiens endeared them to their lands. This at­
tachment to their lands appeared frequently in their myths. 
The Hawaiiens* closeness to the land was reflected in their 
religious rites and beliefs. Their belief in the gods of 
the sea, volcano, water, rain, and agriculture was a very 
explicit part of their relationship with nature. The 
Hawaiiens dedicated their sons at the time of weaning to 
Lono, the agricultural god. At the dedication of a new
17
dwelling, the natives prayed for the blessing of Lono. They
offered the first fruits of the harvest at the beginning and
ending of each year at the Makahiki festival given in honor
of Lono. Both Hawaiiens and Indians treasured and respected,
even revered the land, its ecological features, and nature
whereas Westerners viewed land and the forces of nature as
2
obstacles to overcome and conquer.
Concepts of private or absolute ownership of land did 
not exist among either Indians or Hawaiians. Ownership in 
fee simple that prevailed in Western societies entailed the 
privilege of use and the right of alienation. The former 
prevailed among Indians and Hawaiians while the privilege of 
alienation existed only in a few instances and even then this 
right was highly restricted, and carried no similarities to 
absolute ownership in the Western legal sense. Among the 
few Indian landholding units which conceived of the right of 
alienation, this privilege only allowed for the transfer of 
land or its resources to members of the local group occupying 
the land and in some instances only with their prior approval. 
Among Hawaiians, alienation in the form of buying and sell­
ing of land did not exist.
Hawaiians and Indians did not perceive of land as a 
commodity to be sold or bought in the marketplace. They did 
not value land as a piece of real estate and placed no com­
mercial value on it. Aborigines treasured land because of 
its produce which provided subsistence for life; they valued
18
the fruits of the soil and not the land per se. Even 
Hawaiians' frequent wars of conquest for territory were 
fought primarily to gain lands valued for their produce. 
Fertile productive land increased the material welfare of 
the island chiefs, the alii, and this was a measure of their 
supremacy. Even among the few Indian landholding units such 
as the Yuma of California which allowed the selling or buy­
ing of land, the value of the land rested upon its produce. 
Among both Hawaiians and Indians a landholding unit usually 
ceased to possess a tract of land when they no longer used 
it for its resources. In a few instances, Indians including 
the Navajos retained possession of the plot when they did
3
not use it.
Among Hawaiians, the right to use land and water con­
tinued only as long as the natives utilized both resources. 
If a commoner stopped cultivating his land or produced in­
sufficient food, then the alii revoked the tenant's tenure 
and removed him from the land. If the konohiki, the alii's 
land supervisor and lower chief, did not fulfill his duties 
of ensuring the fruitful exploitation of the land, then the 
chief removed him from his position and rescinded his allot­
ment of plots which the commoners cultivated for the kono­
hiki 's exclusive use. Similar rights of tenure related to 
the proper utilization of water for irrigation. Hawaiians 
believed the gods provided water as a free resource right­
fully belonging to all as long as they used it. The duty
19
of every Hawaiian, alii and commoners, required that they 
aid in the construction of irrigation ditches and if they 
failed to perform this task then their right to the water 
was revoked. If a native did not exploit the water pro­
vided in the water system, then his right to use the water 
ceased. This closely related to the effective cultivation 
of his land, for in most cases water ensured the fruitful 
production of the land upon which his continued usufruct
4
rested.
The concept of inherited use ownership of land pre­
vailed to a certain degree among both Indians and Hawaiians. 
It covered both communal holding and nominal private holding 
of land by Indians. A common holding of land existed al­
though the composition of the landholding unit varied 
greatly. Among Indian groups the right of land use uniformly 
existed although the Indian inherited this privilege as a 
child of Mother Earth, the tribe or largest landholding unit, 
and in some cases from his family. Among Hawaiians the con­
cept of inherited use ownership did not completely apply to 
the land tenure system. All Hawaiians possessed the right 
to use the land and its resources. The supreme chief, the 
mo'i, merely held the land rather than owning it. The gods 
Kane and Lono entrusted the lands to his care and his role 
entailed that of a trustee. Land tenure, in theory, was 
transitory for all the natives. Even the alii held no 
permanency in their proprietorship and could be removed by
20
conquest or at the will of a superior chief. Inheritance 
of a land area by alii often did not exist. Alii, however, 
frequently bequeathed land to their heirs and some chiefly 
families retained land within the family for generations. 
Families of tenant farmers whose usufruct depended upon the 
satisfactory cultivation of the soil and continued favor of 
the alii usually lived upon their lands for generations. In 
actuality, the tenants inherited the right to continue using 
their lands.^
Although the alii could revoke the makaainana's, or 
commoner's, tenure for any personal reasons or for violation 
of customary laws, the tenant usually remained untouched by 
the frequent warfare waged for control of the land. The 
alii sought to retain stability with those who tilled the 
soil and produced other products necessary for the subsis­
tence and comfort of the alii class and their warriors. The 
chiefs, moreover, needed the loyalty of the makaainana in 
time of war. This allegiance was imperative to insure that 
they would not align with an opposing chief and would con­
tinue producing food. Infrequently the alii recruited com­
moners for service in his military forces. However, most 
of the military service fell to the alii class.^
Since the mo'i required the loyalty of the people in 
his district, the alii usually were not over-demanding in 
their treatment of the makaainana, at least according to the 
moral standards of their society. The alii relegated the
21
overseeing of the ahupua'a, an administrative land unit, to 
konohiki who usually treated the commoners fairly. Other­
wise, if the annual tribute was insufficient for the chief's 
needs, or the konohiki failed to rally enough men for the 
alii's army in time of war, or the produce from the koele, 
fields specifically cultivated by the tenants for the ex­
clusive use of the alii, was insufficient, then the alii 
examined the cause of the difficulties. If the alii found 
the konohiki maltreating the makaainana, then he removed 
the konohiki from his position. The alii's dependence upon 
the commoners tended to protect the makaainana from the 
capriciousness possible in such a system and provided them 
with some security in their tenure.^
Although the native Hawaiian land tenure system pos­
sessed similarities with European feudalism, it also differed 
in several important aspects. In Hawaii the commoners were 
not tied to the soil and they could freely move from the 
land of one chief to that of another. The makaainana seldom 
obtained much advantage by transferring his loyalties to 
another chief. Occasionally, a commoner simultaneously held 
plots under two different chiefs in order to protect himself 
in case of dispossession by one of the alii. Often when an 
alii removed a tenant from his land, the chief also took the 
makaainana's personal property. In common with European 
feudalism, the commoners and lower chiefs owed tribute, 
labor, and sometimes military service to their superior
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chiefs; and in contrast, the alii did not have reciprocal 
obligations to the makaainana. The commoners depended upon 
the benevolence of the alii. A certain moral obligation, 
somewhat like the European noblesse oblige, was built into 
the system and custom decreed that the king should protect 
the property of the makaainana and carefully refrain from
p
exacting excessive demands.
The exactions required of the commoners were harsh by 
Western standards; under feudalism in England, France, and 
Germany "definite limits" were placed upon the demands of 
the lords. Alii could require unlimited produce and ser­
vices. The chiefs received up to two-thirds of the goods 
produced by the makaainana in tribute and gifts. Rebelling 
or moving to another chief's lands provided some relief for 
commoners against harsh treatment from the alii. On a num­
ber of occasions, the makaainana revolted and killed or
9
expelled exploitive chiefs.
Both the subordinate chiefs and commoners owed alle­
giance and feudal dues in the form of tribute and labor to 
the superior chief. During the annual Makahiki festival 
held in honor of Lono, the makaainana and alii offered tri­
bute to the mo'i. The priests with a physical representation 
of Lono traveled along the entire seacoast of each island 
collecting tribute. The konohiki in control of the ahupua'a 
collected the manufactured goods consisting of feather mats, 
tapa, and produce of the soil at the altar erected at the
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boundaries of the ahupua'a. The king exacted heavier taxes 
from the larger districts. The mo'i took the tribute, set­
ting aside a portion for himself and his retainers and then 
allocated the remaining goods to the subordinate chiefs. 
While the Makahiki was a religious festival, it also acknow­
ledged the superior land rights of the ruling alii.^®
The Hawaiian Islands were delimitated into geographi­
cal and administrative land units. Each island, the moku, 
was divided into geographical divisions, ohana, and the num­
ber varied on the different islands. A supreme chief, the 
mo'i or ali'i-ai-'moku, held the largest land unit, the is­
land as an independent kingdom. At the time of Cook's dis­
covery of the Hawaiian Islands in 1778, a mo'i claimed 
"ownership" and suzerainty on each of the four larger is­
lands while some of these supreme chiefs or kings also ruled 
over Niihau, Lanai, Molokai, and Kahoolawe. During most of 
the earlier period of Hawaiian history, individual chiefs
ruled over districts of an island so that a moku sustained
11several independent kingdoms simultaneously.
The kingdoms increased or diminished in size in ac­
cordance with the ambitions and abilities of the mo'i. The 
control and redistribution of land measured political su­
premacy and prompted frequent wars. The king of an island 
or district held all the land under his jurisdiction, not 
as an individual, but rather by virtue of his office and as 
a trustee of the gods. A king obtained possession of the
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land either through conquest or inheritance. When a new 
mo'i ascended to power by the former process, he customarily 
redistributed the land among his subordinate chiefs and fol­
lowers while retaining some of the choice lands for his own 
use. This division generally resulted from the decisions of 
a grand council of chiefs or in later times through the 
actions of the kakai-moku, the king's political and military 
administrator. The mo'i usually did not allocate the larger 
districts to the highest chiefs in order to prevent them 
from obtaining sufficient power to overthrow his government.
If the new distribution displeased any of the chiefs, they 
could revolt or acquiesce. Loyal followers of the new ruler 
who possessed sufficient power often remained undisturbed in 
the holding of their lands. When a chief over a district 
died, the lands reverted to the king. Sometimes the mo'i 
allocated the land to the designated heirs of the deceased
12chief or redistributed the lands to one of the other chiefs.
The alii subdivided their lands to the charge of 
lesser chiefs, dependents, and konohiki. At the lower end 
of the allotment process, the makaainana received usufruct 
over their plots from the lower chiefs. Only the alii were 
concerned with obtaining possession of the land. Words from 
an ancient Hawaiian folktale conveyed this idea: "Thou art
satisfied with food, 0 Thou common man. To be satisfied with 
land is for the chief.
Struggle among the alii for control of districts and
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ahupua'as intensified with the more economically valuable 
and populous lands. The ideal ahupua'a existed as a self- 
sustaining pie-shaped wedge with its base reaching from the 
coast to its apex at the center of the mountain top. Often 
other ahupua'as intersected an ahupua'a and cut it off from 
the mountain or sea. The size of the ahupua'as varied; some 
were of a standard dimension of one-quarter of a mile wide 
and several miles long. One mountain ahupua'a on Hawaii 
comprised 300 square miles and Honouliuli on Oahu consisted 
of 40,000 acres. Some ahupua'as extended into the sea to 
include deep sea fisheries. The monopolization of these 
deep sea fisheries restricted the smaller ahupua'as to fish­
ing along the shallow coastal waters. If breakers existed, 
the ahupua'a stretched to them and if not the ahupua'a ex­
tended one and one-half miles into the sea. Occasionally, 
an ahupua'a did not reach to the sea, thereby barring its 
inhabitants from in-shore fishing and compelling them to re­
sort to deep-sea fishing.
The people of an ahupua'a maintained rights to all 
the products within its boundaries: taro, bananas, coconuts,
sugar cane, breadfruit, sweet potatoes from the valleys; 
fish and seaweed from the sea; and timber, alona, pili grass, 
and feathers from the forests. At times, extension of ex­
clusive rights to an individual to gather certain products 
of the ahupua'a such as feathers, birds, animals, koa logs, 
wauke, or to fish restricted the privileges of the chiefs 
and commoners.
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Each of the ahupua'a had specific names and boundaries. 
Certain individuals within the community were trained to know 
the boundary lines and were called upon to settle any dis­
putes that arose. Distinctive geographical characteristics 
such as a ridge, depression, stream, or the line of growth of 
a specific tree, grasses or herbs, or the location of a cer­
tain bird's habitat or rock marked the boundaries of the 
ahupua'a. Altars erected for the purpose of collecting tri­
bute during the Makahiki festival also delimitated the borders 
of the ahupua'a on the seacoast. An ancient method of deter­
mining the boundaries between hillside and valley ahupua'as 
consisted of rolling a stone down the hillside. This method 
was used to demarcate the boundary of Kewalo and Kai-muohena. 
The land above the position where the stone stopped was 
Kewalo and the property below was Kai-muohena.^^
The ili, normally an oblong tract running parallel 
to the ahupua'a's boundaries and sometimes reaching to the 
sea, was the administrative land unit next in size to the 
ahupua'a. Each ili had specific limits and names. An 
ahupua'a usually was divided into ili's which varied in di­
mensions. Some ahupua'a contained thirty to forty ili, al­
though at times an ahupua'a did not have any ili. Occa­
sionally, ili existed without being in an ahupua'a. There 
were two main kinds of ili: the ili of the ahupua'a and the
ili kupono or ili ku. The former comprised a subdivision of 
the ahupua'a. Some of the ili included most of the area of
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the ahupua'a; on Hawaii, ninety percent of the ahupua'a of 
Waimea consisted of the ili ku's of Puukapu and Waikaloi.
The chief of the ili ku owed allegiance in the form of ser­
vice and tribute directly to the king and did not have any 
obligation to the alii of the ahupua'a in which the ili ku 
was located. Usually the high chief of the island gave the 
ili ku to a chief residing from another ahupua'a in order to 
strengthen his political control of the area. When a chief 
of an ili ku died, the tract reverted to the king who then 
re-allocated the land but not necessarily to the designated 
heirs of the former chief. When the mo'i reassigned the 
lands of an ahupua'a in which the ili ku was located, this 
division did not affect the holdings of the chief of the ili 
ku. Sometimes an ili contained several dispersed tracts 
which were designated as lele. On Oahu, the ili of Kanewai 
had a lele at Kahala on the sea and a taro lele in the val­
leys of Palolo and Manoa. Occasionally the lele had separate 
names or the same appellation as that of the ili.^^
The people living in an ili comprised the 'ohana, a 
dispersed expanded family related by blood, marriage, and 
adoption. Members of the 'ohana residing on the seacoast and 
inland exchanged commodities. The entire 'ohana participated 
in the harvesting of olona and its subsequent production into 
fish nets and lines. During the Makahiki festival, the 
Konohiki levied the tribute on the 'ohana and its head, the 
haku, possessed the responsibility for gathering the taxes.
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The alii also exacted offerings preceding the commencement 
of a war and in honor of the firstborn of the chiefs from 
the 'ohana as an entity. The ahupua'a included numerous 
'ohanas.^®
The makaainana cultivated a field, the kihapai, for 
their own use. Its boundaries were not distinctly marked 
and varied in size with those in fertile valleys being 
smaller. The commoners farmed two or three acres of the 
upland kihapai every year and then allowed these fields to 
fallow for several years. In return for the use of the 
lands the tenants owed services and tribute to the king and
alll.19
The makaainana lived in scattered dwellings inland 
and on the coast. Villages only existed when the topography 
of the land dictated the location of homes in close proximity
20and even then the village did not develop as a social entity.
In the Hawaiian Islands the mo'i possessed title to 
the land under his control although he did not hold absolute 
ownership and his possession usually was transitory in nature. 
The makaainana held usufruct of the land under their indivi­
dual cultivation even though their rights of tenure were 
highly restricted.
In contrast to native Hawaiians who had a uniform 
system of land tenure, American Indians practiced a variety 
of land tenure systems. Even within the same landholding 
group several systems of land tenure often prevailed.
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Property rights often depended upon the types of subsistence: 
hunting, gathering, or farming,
Indians usually held land in common although the 
composition of the landholding unit varied. It consisted of 
either the tribe, tribelet, village, band, clan, lineage 
group, family, or nominally an individual. Frequently, 
several units simultaneously held the land.
The nominal owner of the land frequently differed 
from the proprietor. In the Pacific Northwest a wealthy man 
of the village held title to the land but the whole village 
or kinship group possessed the usufruct. Among many Indians, 
the tribe held the land while family units were the actual 
proprietors of individual plots.
The type of fauna dominating in an ecological area 
largely determined the main method of subsistence. The 
aborigine's primary means of existence included hunting, 
gathering, farming, and fishing and normally more than one 
characterized the overall economy of a particular landhold­
ing unit.
To a certain degree, the ecology of a locality deter­
mined the land tenure systems. A desert region such as the 
Great Basin with its widely scattered scarce food sources 
necessitated small family groups having free access to a 
large area in order to obtain the essential food needed for 
survival. Exclusive tracts of land would have meant 
starvation for the band and family members.
30
The Great Basin tribes consisted of the Shoshoni lin­
guistic family. The Shoshonis generally did not conceive of 
exclusive rights to land or its products and believed the 
resources were free for everyone to use. Most of the Sho­
shonis and many of the Northern and Southern Paiutes lacked 
a concept of band or village ownership of food areas and 
land. The main exceptions were the Northern Paiutes in 
Owens Valley, the Reese River Paiutes, some Southern Paiutes 
in Death Valley, and the Pahrump and Las Vegas villages.
These bands possessed property rights in delimitated hunting 
and seed territories. The Owens Valley Paiutes held exclu­
sive claim to hunting, fishing, and seed gathering rights in 
specific boundaries. A district headman determined when 
and where the members of the community would gather seeds. 
Some anthropologists maintain that families claimed exclu­
sive rights to plots. Communal hunts were restricted to the 
district while individual hunters could hunt anywhere. Some 
of the districts shared hunting, fishing, and seed rights in 
specific areas. Both the Owens Valley and Reese Valley 
Paiutes protected their territories against trespass. The 
Owens Valley deviation from the Shoshonian pattern of main­
taining no exclusive property rights in food areas largely 
can be explained because of the ecology of the area. It was 
a fertile, densely populated locality with permanent villages 
and a small area provided the essential good resources. Some 
of the Southern Paiutes also held rights to exclusive use of
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some food areas. Although the Paiutes of Death Valley did 
not conceive of band ownership of food territories, indi­
vidual families held cultivated land and mesguite, screw 
beans, and pine-nut plots. The Death Valley Paiutes did 
not claim exclusive use of other wild seed and hunting areas. 
Families among the Pahrump and Las Vegas villages in southern 
Nevada, eastern California, southern Utah, and northern 
Arizona held property rights in pine-nut groves, and these 
were inherited patrilineally. They, however, freely invited 
those whose crops had failed to participate in the seed har­
vest. Families did not claim other wild seed areas and 
hunting territories. Families of the Saline Valley Shoshonis
of eastern California possessed usufruct to pine-nut plots
21while neither the family nor band owned other food areas.
In the Plateau region, families or individuals 
usually did not hold exclusive rights to land or its re­
sources but rather usufruct rested with the village, band 
or tribe. The tribes or bands held the more favorable fish­
ing sites in common. Some families built weirs and main­
tained exclusive right to them. Small groups, as well, held 
usufruct to improved hunting sites such as pitfalls, traps, 
and game fences but the length of tenure is unknown. The 
Nez Perces villages had special fishing sites while the 
entire nation shared the more productive fishing places. 
Other bands and tribes recognized the prairies around the 
sheltered canyons where the bands lived during the winter as
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belonging.to Nez Perces bands and in these contiguous areas
22the bands fished, hunted, and gathered roots.
A similar land tenure system existed among the 
Coeur d'Alene bands of Idaho and eastern Washington. Vil­
lages or the tribe held the land, rivers, and lakes in com­
mon. Each band chief directed the use of the area contiguous 
to the villages and determined when roots and berries would 
be gathered. The bands did not hold exclusive rights to the 
village locality since other tribal members possessed the 
privilege to exploit this area and only needed to notify the 
village chief as well as follow his regulations for use of 
the resources. Even so outsiders seldom utilized the village 
area of another band. The area distant from the villages
was tribal territory and could be exploited freely by any of
23the tribal members.
Like most other Plateau landholding groups, the
Okanagon, Sanpoil, Colville, and Lake tribes of Washington
each held land in common. Tribal members freely exploited
the entire tribal territory. However, one band normally
did not use the land near the headquarters of another band
24without its express permission.
Tribelets or village communities in California ex­
isted as the typical autonomous political and landholding 
units. Probably about 500 of these miniature tribes occu­
pied aboriginal California. In southern California clans 
claimed the land and its resources. In dealing with the
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California culture area, anthropologists usually divide the 
aborigines into approximately forty ethnic non-political 
units or "tribes".
The tribelet or village communities held a distinct 
territory recognized by its members and surrounding tribelets 
and they guarded their boundaries against trespass. These 
village communities usually extended utilization of food 
resources to visiting tribelets who secured permission.
Among at least half of the tribelets including the 
Patwin, Achumauei, Yaki, Ipai, and Tipai, the community held 
the land and its resources in common with free use to all 
its members. Among the remaining tribelets, the village, 
clan, family, or individuals simultaneously claimed exclusive 
rights to the land and its resources. Shasta families held 
exclusive rights to fishing sites and hunting places while 
claiming private use to tobacco plots for only one season. 
Among the Northern Yanas, tribelets held the land while 
families possessed usufruct to seed plots and fishing sites. 
Tolowa villages held the territory while families claimed 
acorn groves and salmon-fishing areas for fifteen miles in­
land from the coast. The Maidu villages possessed hunting 
and fishing tracts in common, although families claimed 
certain fishing sites but other members of the community 
maintained the privilege of using them provided they obtained 
the proprietor's permission. These fishing places were in­
herited patrilineally. Similar to the Maidus, the Nisenan
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tribelets held the hunting and fishing grounds in common
while families controlled specific fishing places, oak
groves, and certain trees. Each of the Southern Valley Yokut
tribelets held the land and food sources in common although
in some areas, individual women controlled tracts abundant
in seed. The Coast Miwok tribelets held the land but
families claimed exclusive right to certain trees, hunting
25areas, fishing spots, and clam-digging spots.
Three Southeastern Pomo tribelets at Clear Lake held
in common the land on which their villages were located.
Plots of shoreland belonged to individual families on which
they claimed exclusive gathering rights to the acorns and
other vegetable food. Common hunting privileges pertained
to the entire tribelet territory including the family tracts.
Deer hunters refrained from hunting on other families*
gathering grounds during the fall so the proprietor would
not suspect them of attempting to gather acorns. Highly
developed concepts of family exclusive use of food sources
prevailed in areas of dense population and abundant food
such as at Clear Lake and with some interior tribelets. Some
of the other Pomo tribelets recognized common rights to land
and its resources. A few of the tribelets shared hunting
26and gathering privileges in the other's territory.
The Yurok had the most highly developed property 
rights of the California aborigines. Multiple forms of owner­
ship prevailed among these tribelets. Families owned cer-
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tain fishing sites, oak groves, hunting grounds and gathering
places. Unclaimed food source areas remained communal and
available for use by the entire village. Individuals and
families could sell and buy fishing, gathering, and hunting
rights to specific sites to other members of their 
27community.
Among other California aborigines, particularly in 
southern California, clans or lineages held the land. The 
Cahuilla "tribe" was separated into clans which consisted of 
three to ten lineages. Members of the clan held the clan 
territory in common. The lineage possessed the area contigu­
ous to the village while the clan controlled other land which 
they divided into tracts used by the clan, families, and 
individuals. Clans also held land among the Serrano,
Luiseno, and Cupeno. All members of a Luiseno village col­
lectively used the resources of its territory, A village 
chief directed the exploitation of hunting and gathering 
areas. Individual families possessed usufruct over gardens 
and these were inherited patrilineally. Patrilocal families 
also claimed certain oak groves, plant areas, and tobacco 
plots. Clans among the Cupeno held the more favorable areas 
of the Cupeno territory and the region located between clan 
territories were freely used by all members of the clans. 
Every Cupeno could hunt throughout the entire territory
claimed by the clans. Some lineages within the clan claimed 
28separate lands.
36
In the Pacific Northwest from northwestern California 
to Alaska, two overlapping concepts of property rights ex­
isted. The most profitable sites for subsistence were al­
located. Nominally rich men of the village held title to 
the more favorable fishing, snaring, trapping, and gathering 
places. They had to grant permission to kinship groups, 
often the entire village, to exploit these areas so actually 
usufruct rested with the community. The nominal owner re­
tained the right to use the sites at the most favorable 
times. Some of the land remained common hunting grounds for 
the entire village. Among the Yuroks, individuals held pri­
vate fishing sites as well as occasionally claiming them 
jointly with non-relatives. The son inherited these fishing 
places from his father. Individuals could buy and sell the 
fishing sites although this right of alienation applied only 
to members of the community. The village build communal 
fishing weirs annually but the community usually allocated 
specific sections of it to individuals. The Makah Indians 
of western Washington in the Cape Flattery locality held 
restricted areas contiguous to their villages. The out­
laying land remained free territory and other tribes came to
29the area to fish.
In the western Arctic in present Alaska, Eskimos and 
Aleuts subsisted on caribou, moose, sea mammals, and fish. 
These aborigines lived in small aggregations and did not 
claim defined territories. Patricentered families held ex-
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elusive usufruct for salmon and seal netting sites as well 
as for inland hunting places or tracts. Patrilineal in­
heritance prevailed for salmon net sites.
The food quest of the Athapaskan Indians of the 
Yukon Sub-rArctic in Alaska centered around fishing and hunt­
ing of caribou and moose. The hunting of the latter was 
international in some localities while in some areas it was 
band-centered. Kinship groups claimed exclusive rights to 
fishing sites.
The Iroquois League before 1678 consisted of twelve 
or thirteen Mohawk, Oneida, Onondaga, Cayuga, and Seneca 
villages situated in western New York. The Iroquois nation 
held nominal title to the tribal territories. Villagers, 
however, possessed usufruct over the hunting land, fishing 
sites, berry patches, gardens, medicine plant areas, pigeon 
nesting sites, and sugar bush areas contiguous to the vil­
lage. Tribal members could hunt throughout the tribal terri­
tory. Kin groups held usufruct over fishing sites and maternal 
lineages held agricultural land. When the fertility of a 
village area became exhausted and firewood and game became 
scarce, the entire village moved and at the new location 
the maternal lineage household received new plots of land.
The Iroquois tribes relinquished claims on the lands they
formerly occupied. They allowed dislocated tribes to occupy
32and use tribal land but title remained with the Iroquois.
Some of the eastern agricultural tribes shared tribal
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hunting grounds with other tribes. Only the Powhatan and 
Delaware tribelets claimed restricted use of hunting terri­
tories. Among the Delawares, a matrilineal group held the 
hunting land while Powhatan men nominally held tracts of 
land but probably they actually were used by a kin group. 
Powhatan kinship groups claimed exclusive use of fishing
sites. Both fishing and hunting rights were included in the
33plots of land claimed by Powhatan men.
Among Algonkians on the Atlantic coast in Virginia 
and eastern North Carolina each family possessed usufruct to 
its own garden plot. The village also held a town field in 
common and the entire community shared its produce. Each 
Indian cleared as much land as he wanted and the plot re­
mained exclusively his as long as he cultivated it. If he 
abandoned the field, anyone could claim it. Title rested 
with the tribe.
The Sac and Fox tribes of the upper Mississippi 
Valley held communal title to their land. Families did not 
maintain exclusive property rights in land or its resources. 
Each season the tribal council designated certain areas for 
small groups to exploit. Their neighbors, the Winnebagoas, 
subsisted mainly on hunting while agriculture supplied 
secondary food sources. Each clan segregated and kin groups 
held fields in common with each family usually cultivating 
their own field.
In the sub-arctic regions of eastern and northern
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United States the Algonkians* food quest largely involved 
hunting. Much anthropological debate in the twentieth cen­
tury has centered on the aboriginal or post-contact origin 
of small patrilineal family hunting tracts with delimitated 
boundaries. Currently, consensus maintains that small 
family hunting territories developed in the historic period 
largely in response to the fur trade.
The Plains aborigines subsisted by hunting large game 
such as the buffalo, elk, deer, and antelope. These nomadic 
hunters roamed the Plains in their food quest. A subculture 
included the Pawnee, Mandan, Hidatsa, Arikara, Assiniboin, 
Omaha, and southern Siouan tribes which some anthropologists 
have described as Prairie tribes. These tribes differed 
from the main Plains culture because their means of subsis­
tence was derived from farming as well as bison hunting.
Many of the Plains aborigines organized into autono­
mous, political units either on the band or tribal level. 
Some, including the Cree, divided into family units during 
the winter in order to enhance survival. The Plains tribes 
or bands did not claim a defined territory because they 
believed "Mother Earth" belonged to all mankind. The tribes 
or bands usually restricted their hunting to certain areas 
so they could preserve food sources for their exclusive use. 
If the food supplies within their territory became depleted, 
the bands or tribes entered the domain of other groups but 
with the full knowledge that their trespass could lead to
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warfare. The aborigines believed food sources belonged to
everyone. Some of the tribes or bands shared hunting
grounds. No social unit smaller than the band or tribe
37among the main Plains culture held usufruct.
The subculture of the Prairie aborigines allowed 
proprietor rights to small garden plots or wild rice areas.
The Omaha, Mandan, Gros Ventre, and Arikara tribes recognized 
usufruct in garden plots as long as the women used the fields. 
Nominally the women held the plots but the matrilineal kin 
group cultivated the gardens so in reality usufruct rested 
with the latter. If a family allowed a plot to remain un­
cultivated for a season, then anyone in the tribe could claim 
it because the tribe or band merely had loaned the plot to 
the cultivator. Clans among the Hidatsa tribe possessed 
definite property rights and when the proprietor of a garden 
plot died, it reverted to the clan for their disposal. In 
the wild rice area around the Great Lakes Indian families 
habitually returned to the same rice fields every year. Pro­
perty rights pertained to the wild rice beds rather than 
the land,^®
The agricultural tribes of the Southwest viewed the 
produce of the fields as the essential element in tenure 
rather than ownership of land. Among these tribes multiple 
forms of land tenure existed and the landholding unit in­
cluded the tribe, village, clan, family, and individual.
Each Pueblo existed as an autonomous political unit and con-
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sisted of numerous kin groups. The village divided its 
agricultural land among the kin groups thus enabling each to 
possess proprietorship over its fields. Family plots were 
inherited bilineally.^^
Among the Hopis the village, clan, and families held 
land. Each village allotted land to the matrilineal clans 
while retaining some tracts as village lands. The clan 
assigned fields to the maternal lineage segments which 
lived in separate households. The women of the household 
held usufruct over individual plots and possessed the right 
of alienation subject to the approval of the clan or sib 
mother. Both the family and clans possessed numerous dis­
persed fields in the village area in order to guard against 
families becoming destitute when fields flooded or were 
destroyed. Also insuring against such disasters, the clans 
retained some of its fields from cultivation in order to 
assign them to families beset by ruined fields. The mother 
of the household gave plots to her daughters when they 
married. Upon the mother's death, any remaining fields 
usually descended to female relatives, mainly to daughters. 
If a man cleared former village waste land, he assumed ex­
clusive use of the plot as long as he cultivated the plot. 
Another villager could claim a field which fell into disuse 
but he had to obtain the permission of the original cultiva­
tor who could reassert possession if he resumed farming the 
plot. Upon the death of the cultivator the field was trans-
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ferred to a son or nephew, otherwise the field reverted to 
the village. The village or clan set aside land for politi­
cal, ceremonial, and dancing societies. Village inhabitants 
maintained these fields and also cultivated the chief's 
land.*^
Among the Navajos the first person, man or woman, 
who cultivated a plot established permanent possession even 
if the original cultivator or his descendants abandoned the 
field. Exclusive use, however, pertained only to agricultural 
produce and not to the natural vegetation such as shrubs, 
trees, roots, berries, and to springs which anyone could use 
freely. The land was inherited matrilineally. Anthropolo­
gists have described the Navajo land tenure system as one
41of inherited use ownership.
Similar to the Pueblos, the Pima land tenure consisted 
of village, family, and nominally individual possession. The 
men received allotted lands from the village. Even though 
women could not claim land they retained usage rights. The 
male head of the household held official possession of the 
land, but the entire family worked the plot and maintained 
usufruct. The family retained only exclusive use to the 
agricultural products, trees, and bushes on their assigned 
land while the vegetation on unassigned tribal land could 
be exploited by anyone. If a family required additional land, 
they applied to the village council.*^
Among the agricultural tribes of the Southwest, kin
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groups seldom claimed hunting territory. Chiricahua Apaohe 
bands, consisting of kin groups, possessed hunting terri-» 
tories. The Pueblo hunting territory was controlled either 
by an entire Pueblo or was international.*^
The Southeast tribes— the Chickasaws, Cherokees,
Creeks, Choctaws, and Natchez— were largely agricultural with 
hunting and gathering as secondary methods of subsistence.
Each tribe claimed sovereignty over designated areas. Several 
of the tribes shared rights to certain hunting territories 
as well as having specific tribal hunting areas. Even in 
the latter case, some tribes hunted on the other's territory 
without fear of punishment for trespass. A hunter could hunt 
anywhere on tribal territory outside of the jurisdiction of 
the villages which usually extended only beyond its con­
tiguous limits consisting of scattered houses with garden
plots. The Euchees, a Creek cognate, however, apparently
44claimed exclusive hunting territory.
Each village held lands in common. Village fields 
existed in each village community. The villagers under the 
charge of a village overseer communally cultivated the crops 
which largely consisted of maize. Each town plantation lo­
cated on the outskirts of the village was divided into family 
plots with artificial features such as strips of grass and 
poles marking the boundaries between plots. During the har­
vest season the woman of the household reaped the family 
plot in the town field and stored the produce in the
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family's private granary. Each family gave a certain portion
of the crop to the village storehouse under the charge of
the village chief. The food supply stored in the public
granary provided food for village visitors, ceremonies, war
parties, families whose granaries became depleted, and times 
45of disaster.
Each of the families held usufruct to garden plots
located by their houses. Among the Creeks the garden plots
were inherited matrilineally. A family could cultivate any
amount of land and as long as they used the plot it belonged
exclusively to the family. If the family abandoned the plot,
any village member could claim usufruct.
The Natchez assigned certain plots to the chiefs and
designated other areas as sacred fields. The men worked the
47latter while village members cultivated the chief's fields.
The Indian and Hawaiian valued land for its products 
rather than the land per se. They maintained a metaphysical 
relationship with the land. Neither conceived of land in 
terms of absolute ownership. Inherited usufruct provides a 
more conclusive description of Indian land tenure than either 
communal, in common, or individual. Among the Hawaiian 
makaainana, inherited usufruct normally prevailed in actuality 
and occasionally applied to the alii class. Wars of conquest 
and the subsequent redivision of lands frequently prevented 
the inheritance of lands, especially among the chiefs of 
the Hawaiian Islands.
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CHAPTER III
APPROPRIATION OF THE INDIAN LANDED ESTATE: PART ONE
The United States government's relation with the 
American Indian has largely concerned the status of tribal 
territory, producing the progressive reduction of the Native 
American land base. Americans continuously clamored for ad­
ditional land during their expansion westward. Usually the 
federal government negotiated with the Indians for land al­
ready occupied by frontiersmen. In the treaties the national 
government pledged that reduced tribal territories would re­
main forever in the possession of the Indians. The seeming 
insatiable thirst of American settlers for land forced the 
United States repeatedly to break its pledges to the tribes. 
Even in the twentieth century the federal government has taken 
Indian lands held in trust or has instituted policies that 
ultimately led to alienation of Indian lands.
In the late eighteenth and for most of the nineteenth 
century the United States government used two methods to ap­
propriate Indian lands— treaties and military force. Federal 
officials often treated with the Indians for reduced tribal 
territory or for an exchange of lands in an unsettled area.
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Military conflict between Indians and the army often pro­
vided justification for taking land because officially the 
Indians had committed either treason or rebellion against 
the United States. The army occasionally came to the aid 
of Indians when settlers invaded their territory but usually 
they joined their fellow whites in fighting the Indians, By 
recognizing the right of Indian tribes to make treaties, the 
United States government recognized the theoretical existence 
of Indian tribes as independent nations with sovereign 
character. The United States government frequently used 
treaties as a means to institute new federal policies toward 
the Indians. Also treaties often sanctioned frontier expan­
sion onto Indian lands as an ex post facto measure.
The young American nation essentially followed the 
British policy model in dealing with aborigines, although the 
founding fathers deviated from this course during the period 
of the Confederacy. Thus, from 1783 to 1786 American leaders 
claimed Indian lands on the basis of the law of conquest.
The participation of most of the Eastern Indian tribes on the 
side of the British during the Revolutionary War provided the 
justification for American demands that the aborigines cede 
large portions of their land as war reparations. Demoralized 
as a result of the War of Independence, the Northern and 
Southern Indian tribes agreed to the treaty provisions. By 
1786 the aborigines had recovered and began to assert their 
claims to ownership of ceded lands and aggressively began to
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oppose settlement of these lands. American leaders dis-» 
covered that their rationale for acquiring Indian lands failed 
in its application because the Indians did not willingly ac-» 
cept the loss of their lands as reparations of war. Since 
the poverty-stricken American government could not afford to 
wage war against the Indians and because it desperately 
needed the income from the sale of lands acquired by the 
cession treaties, national leaders abandoned the principle 
of conquest and reverted to the British policy of purchasing 
land by token payment, thereby acknowledging the Indian's 
right of soil.^
National leaders returned to the philosophy that the 
United States had acquired title to all the land west to the 
Mississippi River based on the doctrine of discovery which 
they inherited from the British. Thus Indian tribes merely 
possessed the right of occupancy on the lands they claimed. 
Based on this concept, the United States leaders believed 
they should purchase the tribal right to the soil. George 
Washington, Thomas Jefferson, and Henry Knox espoused the 
view that just wars against the Indians also permitted ap­
propriation of Indian lands. Washington, Jefferson and 
Knox, and others believed that the Indians possessed the 
right to the soil and that the United States had to purchase 
the lands and that this principle provided the only honorable 
rationale for acquiring Indian land. They formulated policy 
acknowledging Indian rights and protection of tribal land.
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These early leaders, Knox in particular, sought a policy
2
that would not stain the national honor.
American officials believed that Indians would 
readily sell their lands and national expansion would pro­
ceed in a peaceful and orderly fashion. The Northwest 
Ordinance, 1787, stated:
The utmost good faith shall always be ob­
served towards the Indians; their lands and 
property, shall never be taken from them 
without their consent; and, in their pro­
perty, rights, and liberty, they shall never 
be invaded or disturbed, unless in just and 
lawful wars authorized by Congress but laws 
founded in justice and humanity shall from 
time to time be made for preventing wrong 
being done to them, and for preserving peace 
and friendship with them. ^
No matter how well-intentioned or humanitarian the 
official view, the national government lacked the means to 
control settlers actions, few of whom seemed to care about 
national honor or Indian rights. Frontiersmen, for the most 
part, saw Indians as obstacles to obtaining land, westward 
expansion, and desired economic development.
Rank and file Americans also continued in the 
European view that Indians should not possess all of the land 
claimed by each tribe because they used only a small portion 
of it. The American belief also maintained that land should 
be used for farming and tribes not following agriculture 
should be deprived of lands that held agrarian promise. Many 
reformers, missionaries, and national leaders used morality 
to justify appropriating Indian land; they thought that
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Indians should become farmers and live on small plots of land. 
Americans viewed private property as a sign of civilization.* 
For the most part, the tribes held land in common and did not 
conceive of land in terms of individual ownership.
Many officials, missionaries, and humanitarians be­
lieved that the federal government should make an effort to 
civilize the Indians. They believed that Indians should be 
encouraged to adopt white customs including farming, 
Christianity, and other aspects of Anglo civilization.^ 
Government policy and missionary activity came to reflect 
this attitude.
Many American leaders hoped to provide for peaceful 
white expansion by assimilating the Indian; then they would 
sell their lands so that American expansion could proceed 
smoothly. Few Native Americans, however, willingly ceded 
their land; most Indians aggressively resisted white expan­
sion. Although the United States had acquired title to sub­
stantial tracts of Indian lands by the end of the eighteenth 
century, it accomplished this largely through the use of 
military force.
Thomas Jefferson supported the use of military force 
in the 1790s against the Old Northwest tribes because of 
their insurgency, but he advocated other methods to acquire 
Indian land. He recommended that the federal factory system 
be used as a means of obtaining Indian land; government 
traders were encouraged to lead Indians into debt through
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generous extension of credit, and in order to pay their ob­
ligations the aborigines would be forced to sell land. 
Jefferson also believed that many Indians would sell their 
land and move westward as the settlement line approached 
their territory and killed off the game. Jefferson also 
supported assimilation as a means of acquiring Indian lands.
As Indians became absorbed into the white population, their 
land needs would diminish. And until the War of 1812 this 
attitude provided the basis for United States Indian policy. 
Jefferson also entertained the idea of removing portions of 
some of the Eastern tribes west of the Mississippi River.^
Early in the nation's history the concept of right of 
conquest, doctrine of discovery, treaty making, and military 
conflict played an important part in dealing with Indian 
tribes. The new government of the United States reestablished 
peace with the Iroquois Confederacy in 1784 at Fort Stanwix, 
New York. Most of these tribes had sided with the British 
in the American Revolution and as a result American officials 
claimed that they had relinquished their claims to part of 
western New York, Ohio, and Pennsylvania. Conflict erupted 
in the Old Northwest after settlers moved into the territory 
guaranteed to the Indian tribes in the Northwest Ordinance 
of 1787. The frontiersmen demanded that the national army 
protect them as they expanded into the region above the Ohio 
River. After the army sent two unsuccessful expeditions 
into the area to bring peace. General Anthony Wayne defeated
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the confederated Indians at Fallen Timbers in northwest Ohio. 
Wayne forced the chiefs to cede about two-thirds of Ohio, a 
large part of Indiana, and other areas in the Old Northwest
7
in the Treaty of Greenville, 1795.
From the beginning the national government tried to 
regulate Indian affairs and the transfer of aboriginal lands. 
Congress in 1790 passed the Non-Intercourse Act which re­
quired that Indian land could be purchased only through 
federal treaties. Three years later Congress in the second 
Non-Intercourse Act required the presence of a United States 
commissioner at negotiations between individual states and
O
tribes. Congress had to approve the treaties.
Several states pursued an independent policy in de­
fiance of national rules. New York agents negotiated with 
the Oneidas for six million acres of tribal land, and for a 
large cession from the Onondagas and Cayugas. The state 
government persisted in its efforts to purchase Indian lands 
even after the United States government again guaranteed the 
lands of the Six Nations in the Treaty of Canandiagua in 
November, 1794. Secretary of War Timothy Pickering and the 
United States agent to the Six Nations repeatedly told New 
York officials that the tribes' land rights could be.extin­
guished only through treaties with congressional sanction. 
Federal officials informed the Iroquian tribes and state 
officials that any other treaty would be deemed invalid.
New York agents, however, negotiated cession treaties with
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the Cayuga, Onondaga, and Oneida tribes. During the eigh­
teenth and nineteenth centuries. New York concluded more than 
two dozen treaties with the Oneidas. As late as 1890 state
officials violated federal statues by purchasing land from 
g
the Oneidas.
Other states violating the national directives in­
cluded Maine, Massachusetts, and Georgia. Massachusetts of­
ficials negotiated treaties with the Passamaquoddy and 
Penobscot tribes. After entering the Union in 1820, Maine 
assumed responsibility for these two tribes. Within a few 
years, Maine commenced its policy of selling and leasing 
Indian lands. In November, 1786, Georgia authorities con­
cluded a treaty with a small group of Creeks in which the 
Creek tribe ceded all its lands in Georgia east of the 
Oconee River.
Soon after the Old Northwest cession in 1795, settlers 
coveted the Indian lands remaining north of the Ohio River 
and invaded tribal territory. A nationalistic Shawnee 
chief, Tecumseh, and his brother the Prophet, opposed ad­
ditional cessions and attempted to rally other Indian tribes 
into uniting and halting the continued sale of Indian lands. 
Tecumseh refused to accept land cessions made by weaker 
chiefs. He maintained that no tribe or individual could give 
away or sell any land because it was the common property of 
all tribes. Governor of Indiana Territory William Henry 
Harrison was determined to rid the region of Indians. When
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the War of 1812 erupted, Tecumseh joined the British in 
fighting the Americans. Harrison's troops killed Tecumseh 
at the Battle of Thames River in southern Canada in October» 
1813. With his death, his followers scattered. After the 
American victory, the Indians lost their British allies» 
their means of resistance, and in a series of treaties 
quickly surrendered much of their remaining lands to the 
United States,
After the War of 1812, the federal government moved
toward a policy of removing the Indian tribes west of the
Mississippi River. This action first started with the Old
Northwest tribes. Settlers wanted the lands still occupied
by the tribes and demanded Indian removal. They justified
their demands by claiming that the tribesmen had committed
treason against the United States and therefore should be
punished by cession of their lands. After the War of 1812»
the Old Northwest tribes possessed little ability to resist
American expansion although bands of Kickapoos, Sac and Fox»
and Winnebagoes resisted removal efforts. As late as 1832
Black Hawk, the Sac and Fox leader, resisted surrender of
tribal lands in Illinois and removal to the trans-
12Mississippi region.
Removal, a segregation policy, also affected the 
Southeast Indian tribes after the War of 1812 and their fate 
became similar to that of the Old Northwest tribes. After 
the American Revolution, the United States government signed
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peace treaties with the Southern tribes because most of them 
had sided with the British. Settlers moved onto Indian 
lands and pressured the government to acquire additional 
lands from the Creeks and other tribes of the region. Angered 
by white expansion a Creek faction, the Red Sticks, joined 
Tecumseh in his opposition to settler expansion. During the 
War of 1812 these insurgents aligned with the British. Red 
Stick raiders attacked settlements in Georgia and Alabama 
and killed several hundred Americans. General Andrew Jackson, 
aided by loyal Creek and Cherokee regiments defeated the Red 
Sticks at Horseshoe Bend in March, 1814. At the Treaty of 
Fort Jackson, 1814, the United States government forced the 
entire Creek Nation to cede about two-thirds of its territory 
in Georgia and Alabama because one faction of the tribe had 
sided with the British.
In 1818 troops under General Jackson invaded Spanish 
Florida to punish the Seminoles for harboring runaway slaves. 
Spain ceded Florida to the United States in 1819. As a 
result of the First Seminole War, the United States forced 
the Seminoles to cede much of their land in Florida and ac- 
acept a reserve in the interior of the peninsular.
Desiring to flee from the press of American settle­
ments some tribal bands voluntarily moved west of the Missis­
sippi. Kickapoos, Delawares, and Shawnees comprised the 
first emmigrants, although Cherokee immigrants provided the 
first substantial migration to the Indian country. In the
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1790s a band under the leadership of The Bowl moved to 
Arkansas, and in 1809 a group of Lower Cherokees joined them.
In an 1817 treaty the Cherokees and the United States govern­
ment formalized Cherokee possession of an area in north­
western Arkansas, where most of the immigrants resided, in 
exchange for ceding one-third of their lands in the East 
embracing tracts in North Carolina, Tennessee, and Georgia. 
Later in 1828, the United States government signed another 
treaty with the Cherokees in which they exchanged their lands 
between the White and Arkansas Rivers for lands in present 
day Oklahoma. They agreed to the exchange to escape the 
press of American settlements pushing up the White and Ar­
kansas river valleys. In order for the Cherokee land trans­
actions to take place, the federal government negotiated 
treaties in 1808, 1818, and 1825 with the Usages for cession 
of their lands in present day Missouri, Arkansas, and Oklahoma.
Pressure by the United States government and white 
settlers also led a group of Choctaws to sign the Treaty of 
Doak's Stand in 1820 in which the tribe ceded a portion of 
its lands in Mississippi for lands in southwestern Arkansas 
Territory and Indian Territory. Preceding this treaty, in 
1818 the Quapaws concluded an agreement with the federal 
government which ceded their lands between the Arkansas and 
Red Rivers.
Frontiersmen also had intruded into Creek territory 
and these settlers agitated for the tribe's land. A number
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of treaties with the United States government including ones 
signed in 1818 and 1821 led to continued reduction of Creek 
lands. Concerned over the demise of their domain the Lower 
Creeks under the leadership of Chief William McIntosh, a 
mixed-blood, agreed in 1825 to relinquish their lands in 
Georgia for a new domain in Indian Territory. The Upper 
Creeks, led by Opothleyaholo, refused to sign the treaty 
until 1826 when they agreed to a removal treaty, the first 
Treaty of Washington, which ceded only a portion of their 
lands in Alabama and Georgia in exchange for a new domain in 
Indian Territory. Most of the Creeks wanted to remain on 
their ancestral lands and refused to move to Indian Territory.
During this period of voluntary removal, only a frag­
ment of the Creeks, Cherokees, and Choctaws, migrated to 
their western lands. Most of the tribal members remained 
on their ancestral lands in the South. Those Indians re­
moving hoped to escape the continual encroachment by fron­
tiersmen and harassment by state governments.
The policy of forced segregation through removal or 
Western exile, that evolved in the early part of the nine­
teenth century,received official sanction during the 1820s 
and in 1830. President James Monroe in 1825 announced the 
intensified removal policy. Monroe and Secretary of War 
James C. Calhoun formed the initial plan for relocating the 
Eastern tribes. As indicated the federal government first , 
applied removal to the Old Northwest tribes and then to the
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Southern Indians. At first President John Quincy Adams 
tried to uphold the Southern Indians' right to remain on their 
ancestral lands but before leaving office Adams agreed that 
removal provided the only solution to the Indian problem. 
Almost every president had considered such a policy but they 
always believed it should be voluntary. The decisive break 
came with the election of Andrew Jackson to the Presidency 
in 1828. Jackson's policy led to forced removal sanctioned 
by treaties with the tribes surrendering their southern lands. 
Jackson's attitude reflected that of frontiersmen who be­
lieved that Indian residence in the Eastern United States 
comprised an unnecessary obstacle to white expansion and 
economic development. Jackson also thought that the Indians 
had only a "possessory right" to the land they lived on and 
thereby were subject to American sovereignty; he denied that 
Indian tribal governments could exist within a state or 
territory.
The policy of segregation by removal reflected not 
only the desire of moving the Indians out of the path of 
westward expansion but also was consummation of the view 
held by some Americans that such a measure would benefit 
Indians. This attitude of morality urged that Indians must 
be removed west of the Mississippi River in order to save 
them from destruction by the effects of white civilization 
that already had devastated so many aborigines. Jefferson 
had entertained this idea as the basis for his consideration
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of Indian removal to the trans-Mississippi West. Frequently
this view was mere rhetoric to cover the lust for Indian
lands. Wilson Lumpkin, the governor of Georgia during the
removal period, rationalized predatory actions by Georgians
against resident Indians on moral grounds. Lumpkin implied
that removal provided protection for the Cherokees while
they transformed from a state of "barbarism" to one of
18"civilization" and became acculturated.
President Jackson seasoned his removal plan in a
rhetoric which stated that by removal west of the Mississippi
the Indians, away from the influence of white civilization,
would prosper. He hoped that in time the aborigines would
accept white civilization. As the American nation continued
to expand, many Americans accepted Jackson's ideas. Since
Americans wanted to justify the removal of the Indians, they
adopted Jackson's rhetoric that provided them with moral
justification to ease their conscience. They accepted the
view that removal outside of the organized United States would
save the Indian from destruction by white society and that it
provided the only humane alternative. Also, in the 1830s
many national leaders came to believe it offered the best
19solution for the Indians.
During the early part of the nineteenth century, the 
vast expanse beyond Missouri was popularly viewed as the 
"Great American Desert," a region unfit for white habitation 
and survival. Many therefore believed that American expansion
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would never extend west of Missouri. This provided the 
background for the attitude that Indians would be safe and 
secure in their Western lands. Jefferson held this view as 
did Secretary of War John C. Calhoun. In 1825 Calhoun sup­
ported removal because he believed that the Indians would 
have a permanent home there because the United States would 
never expand beyond Missouri. William Clark, Superintendent 
of Indian Affairs at St. Louis, presented this view when he 
told President Monroe that the federal government should be 
benevolent to Indians since they no longer posed a military 
threat; thus, they should be removed so they "could rest in 
peace." President Jackson presented a similar argument.
Most Americans held this outlook and pro-Jackson forces used 
this reasoning in Congress during debate of Jackson's re­
moval policy. A few men with more foresight argued that this 
would not occur. Senator Theodore Frelinghuysen, New Jersey, 
and Senator Edward Everett, Massachusetts, in objecting to 
Jackson's removal plan maintained that Indian title to the 
land west of the Mississippi would not be secure since the 
United States would advance to the area before the end of 
the 19th century, especially if the region was as fertile as 
the pro-removal forces argued in urging passage of the Indian 
Removal bill.^®
A large number of Eastern humanitarians in the 1820s 
and early 1830s supported the Southern Indians' right to 
remain on their ancestral lands. They stressed the obligation
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of the federal government to protect the Indians in their 
possession of aboriginal title because it had sanctioned this 
in treaties with the tribes. These humanitarians, including 
members of the American Board of Commissioners for Foreign 
Missions, and some abolitionists, believed federal authorities 
should protect these rights guaranteed in earlier treaties. 
Humanitarians as well as anti-Jackson politicians opposed the 
removal plan and tried to defeat the measure in Congress.
When this approach failed the anti-removal forces turned to 
the United States Supreme Court in an endeavor to safeguard 
the Indians' territorial rights. The Indians and their white 
supporters based their legal action on rights guaranteed by 
treaty and used Georgia's mistreatment of the Cherokees as 
a basis for their appeal to the Supreme Court. Settlers 
within Georgia as well as in other southern states harassed 
the Indians and the state governments protected the frontiers­
men in their activities. After removal, the settlers and 
governments in Missouri, Arkansas, and Kansas continued this 
policy. Settlers carried out acts of depredations against 
the Indians by burning Indian towns, running off livestock, 
and squatting on Indian lands. State courts and juries, pro­
tected the settlers. State law refused to allow Indians to 
testify in courts against whites. If the Indians resisted 
militarily, frontiersmen summoned troops from frontier posts 
to put down the "Indian uprising," In the South the states, 
following Georgia's precedent, extended state law over the
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tribes' territory and dissolved the tribal governments* 
President Jackson refused to safeguard the Indian and his 
rights.
The anti-Jackson forces and humanitarians urged the 
Cherokees to take legal action and supported them in their 
appeals to the United States Supreme Court in the early 
1830s. The Cherokees' legal endeavors characterized one way 
in which they tried to resist white encroachment on their 
lands and to retain their tribal sovereignty. In 1827 the 
Cherokees adopted a written constitution. This document pro­
claimed the Cherokees as an independent nation with complete 
sovereignty over tribal land in Georgia, North Carolina, 
Tennessee, and Alabama. While the federal government pre­
viously had used tribal sovereignty as an excuse to obtain 
Indian land cessions the Cherokees intended to use tribal 
sovereignty to prohibit future transactions. Since Georgia 
officials considered Indians as merely tenants subject to 
the will of the state, they passed legislation extending 
state jurisdiction over the Indians' territory. To support 
their actions, Georgia officials referred to the 1823 McIntosh 
decision. On that occasion Supreme Court Justice John Marshall 
had stated that Indians held their land by "right of occupancy" 
which was subordinate to the "right of discovery" that the 
United States inherited from England. The Cherokee Nation 
reacted by filing suit in the Supreme Court for an injunction 
to stop Georgia from interfering with the tribe's internal
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affairs. The Cherokees argued that the court must defend 
the tribe's droits to land and self-government since the 
federal government had long upheld these sovereign rights 
in treaties. The court in Cherokee Nation v. Georgia ruled 
that it did not have jurisdiction in the case because the 
Cherokees incorrectly sued as a foreign nation. Supreme 
Court Justice Marshall in the majority opinion described the 
Cherokees as a "domestic dependent nation" and their rela­
tionship to the federal government as one of ward to his 
guardian. Thus the Supreme Court ruled against the Cherokee 
claim for a restraining order and their assertion of status
as a sovereign nation. It also refused to uphold the state's
22view that the Cherokees were at the mercy of Georgia.
Although the Supreme Court's decision went against the 
Cherokees, they steadfastly continued to resist Georgia and 
Jackson's demands for removal. In 1831 the Cherokees again 
appealed to the Supreme Court for relief from impositions by 
the state of Georgia. In December, 1830 the Georgia legis­
lature passed an act that prohibited the presence of whites 
in Indian territory after March 31, 1831, without a license 
from the state. Georgia officials sought to exclude white 
missionaries residing among the Cherokees who, the Georgians 
believed, opposed removal. Two of the missionaries, Samuel 
A. Worcester and Elizur Butler, refused to obtain the permits, 
and the Georgia militia subsequently arrested the two men.
The Cherokees petitioned the Supreme Court and the judiciary
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decided in their favor. In its decision, Worcester v. Georgia 
the Court declared Georgia's extension of state law over the 
Indians unconstitutional and ordered the immediate release of 
the missionaries. State officials and President Jackson re­
fused to carry out the mandate. The President remarked that 
"the decision of the supreme court has fell still born, and
they find that they cannot coerce Georgia to yield to its 
23mandate."
The Cherokees' legal attempts to remain on their an­
cestral lands and maintain their tribal sovereignty followed 
earlier maneuvers by other Southern tribes to resist the tide 
of white encroachment. Choctaws, Chickasaws,and Creeks had 
pursued similar efforts. The first technique consisted of 
a policy of cooperation that included gradual cession of 
tracts of their tribal domains. During the War of 1812, most 
of the Five Civilized Tribes remained loyal to the United 
States in hopes of retaining their lands. The Southern tribes 
also tried to co-exist with white settlers and to accept many 
white ways and institutions. Some of the tribal members, 
especially the mixed blood element, adopted farming, planta­
tions, business, education, and white patterns of government 
in an attempt to win favor from the white neighbors and to 
be left alone. Rather than receiving the desired results, 
these actions tended to make the white settlers jealous; 
certainly they had little effect on curbing the settlers' lust 
for Indian land.
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Another strategy used by some of the tribal members 
consisted of accepting removal in order to retain tribal sove­
reignty in their new territory and to escape harassment of 
frontiersmen. Choctaws, Chickasaws, and a mixed-blood faction 
of Cherokees, as well as bands of the tribes who had migrated 
west to new territories before 1830, followed this approach.
Resistance either through legal endeavors, non-violent 
refusal, or military action comprised other tactics taken by 
the Five Civilized Tribes in their attempts to retain their 
Southern ancestral lands. The Ross faction of the Cherokees, 
consisting mainly of full-bloods, employed both judicial means 
and peaceful obstinacy. The Creeks resisted by steadfastly 
staying on their Eastern lands and by furious military action 
against encroaching Americans. The Seminoles, after pro­
visionally agreeing to cede Eastern territory, for the most 
part refused to emigrate to Indian Territory. Those remaining 
fiercely resisted removal attempts by waging war against 
federal military forces in a war that lasted until 1842. Some 
of the Seminoles remained in Florida. The military escorted 
most of the Seminoles, Creeks, and Cherokees who had followed 
this last resort to resist expropriation of their lands and 
exile to Indian Territory,
A few tribesmen continued to live in the South but 
most of them immigrated to Indian Territory. The exodus of 
the Five Civilized Tribes resulted in a tremendous loss of 
life. Those who survived the exile experience proceeded to
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restore their tribal governments and communities. They en­
joyed prosperity and a period characterized largely by a 
peaceful life unhampered by white expansion until the 
Civil War.
During the same period when the Five Civilized Tribes 
experienced removal, the federal government forced the Old 
Northwest tribes to make additional land cessions and started 
them on a trail of numerous exiles to the trans-Mississippi 
West. American sympathy for the plight of the Northern Indians 
did not arise as it had for the Five Civilized Tribes. Con­
sequently, they did not have white supporters to oppose 
federal acquisition of their lands and permanent exile. The 
federal government's policy toward the Old Northwest tribes 
consisted of the method of making treaties for land cessions 
without the excuse of military conflict. The tribes after 
1815 possessed insufficient power to resist government demands 
and settler depredations. Poor organization among the tribes 
and reduction of tribal populations also added to the lack of 
strength for effective resistance. Actual removal west of 
the Mississippi River did not commence until after the 
inauguration of James Monroe as President in 1817. With the 
Indian Removal Act of 1830 forced migration beyond the Mis­
sissippi became a reality for the Northern tribes as it did 
for the Southern Indians. The government had removed most 
of them by 1845.
Emigration of the Northwest tribes commenced the
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beginning.of a long succession of tragic removals for several 
of them. After ceding their lands in the Great Lakes and 
Ohio region to the United States, many of these tribes 
moved from reservation to reservation in Missouri, Iowa, and 
Kansas before finally receiving their last domain in present- 
day Oklahoma. Each time the federal government promised that 
the new reservation would be their final home. In each case 
the insatiable demands of settlers pushed the Indians off 
their land, removing them to another reservation with the 
promise, never kept, that at last they lived beyond the reach 
of aggressive frontiersmen. At the time of their removal to 
Indian Territory in the late 1800s, many of the Delaware and 
Sac and Fox elder tribesmen had experienced the ordeal of 
four removals. With each forced migration, the Indians suc­
cumbed to more illness, disease, death, white depredations, 
tribal disunity, tribal decimation and demoralization. By 
the 1850s many of these former Old Northwest tribes lived on 
reservations in present-day Kansas. Other tribes also had 
been removed to the northern part of Indian Territory or had 
received reduced reservations in that area.
During the 1840s and 1850s Congress debated the opening 
of northern Indian Territory to white settlement. This action 
reflected the desires of such avid expansionists as Thomas 
Hart Benton of Missouri, frontiersmen, and railroad officials. 
The push of westward expansion to the new territories of 
Oregon and California also played a vital role in the demand
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for opening of northern Indian Territory. Finally in 1854 
Congress passed the Kansas-Nebraska Act which established 
Kansas and Nebraska Territories. Congress did not enact this 
legislation without debate. Supporters of the act argued 
that these territories must be organized and opened to white 
settlement in order to connect the eastern part of the nation 
with the western part, that it was time to meet the demands 
of Western settlers in the states east of northern Indian 
Territory who were waiting to migrate to the area, and to 
sanction those frontiersmen who already had intruded on Indian 
lands. Advocates of the formation of the two territories 
claimed that the Indians' rights would be protected and that 
they could choose to remain in the territories.^*
Voicing his opposition Volney Howard of Texas claimed 
that the settlers would soon surround the Indians and they 
would have to become United States citizens or sell their 
lands and emigrate elsewhere. Opponents of the act pointed 
to the earlier treaties made with Indian tribes that guaran­
teed that the Indians would have the lands forever and would 
remain outside the limits of any territory or state. Whether 
these supporters of the Indian treaty rights solely reflected 
humanitarian intentions remains somewhat unclear because sup­
porters charged that their adversaries objected to the bill 
out of self-interest. Many of the outspoken critics repre­
sented Texas who wanted the railroad to take a southern route 
through their state and retain the traffic of settlers moving
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to the Western states and territories. Edward Everett, who 
had opposed earlier removal treaties consummated under Andrew 
Jackson, objected to the legislation. He reiterated a state­
ment first articulated in 1830 that the Indians would never 
be safe from the thrust of westward expansion and if the act 
became law then the United States must treat the Indians with 
much kindness. Undoubtedly the opposition to the opening of 
the northern part of Indian Territory resulted from a combina­
tion of self-interest, humanitarian concern, and belief that
25the United States should uphold its treaty obligations.
Proponents of the formation of Nebraska and Kansas 
Territories obviously supported the opening of the area out 
of self-interest and conviction that it would promote growth 
and unity of the United States. One supporter of the act 
maintained that the question rested with the supremacy of 
United States sovereignty over the Indians. H. H. Sibley, 
delegate from Minnesota Territory, observed that the United 
States had always promised that the Indians would enjoy 
permanent tenure on their new lands and that the federal 
government consistently had broken these pledges. He thus 
implied that no precedent existed for the government to start 
upholding its treaty obligations with the Indians. Intense 
debate over the opening of the area to whites and the organi­
zation of two territories developed in 1853 and 1854. In the 
latter year, when Congress passed the Kansas-Nebraska bill,
debate included the issue of slavery which soon overshadowed
26that of the Indian rights issue.
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With the passage of the Kansas-Nebraska Act, extinguish­
ment of title to Indian lands became important to the settlers 
and territorial officials. Within six months after enactment 
of the legislation, territorial officials and citizens wanted 
to extend territorial jurisdiction over the Indian reservations. 
Commissioner of Indian Affairs George Manypenny traveled among 
the Indians in northern Indian Territory in 1853 discussing 
the negotiation of new treaties for the cession of all or part 
of their lands to the United States government. After the 
establishment of Kansas and Nebraska Territories, Manypenny 
renewed his efforts to obtain treaties. In 1854 the Commis­
sioner concluded treaties with the Wyandot, Omaha, Missouri, 
Otoes, Sac and Fox of the Missouri, Iowa, Kickapoo, Delaware, 
Shawnee, Miami, and the Confederated tribes of the Peoria. 
Although each of the Manypenny Treaties varied somewhat they 
either led to a reduction in tribal domains or to the allot­
ment of tribal lands in fee simple and sale of surplus lands 
to settlers and railroads. Some tribal bands or tribes 
temporarily retained tribal reserves due to their refusal to
accept individual ownership of lands and to abolish their
27tribal governments.
The treaties failed to satisfy the demands of settlers 
because the Indians still held some of the best agricultural 
land. As a result frontiermen intruded on tribal lands and 
committed acts of violence against Indians. Settlers and 
railroad officials continued to agitate for complete Indian
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removal, and the federal government attempted to meet their 
demands. Treaties concluded during the 1850s and 1860s led 
to the steady diminution of tribal lands and extinguishment 
of Indian title. To help promote Indian removal from Kansas, 
the territorial and then state officials in the early 1860s 
taxed the Indians' lands and confiscated them as a result of 
failure to pay taxes. This action violated the terms of the 
Kansas-Nebraska Act which exempted the Indians' lands from 
taxation. Alien to the aborigines, taxation provided an ef­
fective means for the state to obtain Indian lands. Some of 
the treaties providing for the allotment of lands in severalty 
limited the alienation of the Indian's lands to the federal 
government but some of the treaties failed to provide such 
protection. Indians with unrestricted lands lost most of 
them in a relatively short time and became homeless and
oo
destitute.
Settlers' acts of hostility and intrusion on Indian 
lands and the state's illigal actions led most of the tribes 
in the 1860s and 1870s to move to new reservations in Indian 
Territory where federal officials assigned them new reser­
vations. The Omnibus Treaty of 1867 signed with the Ottawas 
and Wyandots, and the Miami and Peoria Confederacy, included 
the provisions of selling their Kansas lands and purchasing 
new domains in Indian Territory. A number of other tribes 
residing in Kansas concluded similar treaties with the United 
States in 1867. The Shawnees, Delawares, and Munsees with
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two bands.of Chippewas purchased land and citizenship rights
in the Cherokee nation and settled in the northern part of
its territory. These tribes also had suffered at the hands
of Kansas citizens. The Delawares in 1860 in a treaty with
the United States had alloted their lands in severalty and
sold surplus lands to the railroads. The Munsee and Chippewa
bands had confederated in 1859 and received a Kansas reserve
in that year. But neither of the tribes remained safe from
the depredations of Kansas citizens. The Potawatomis had
agreed to a treaty in 1861 that followed the usual pattern
of allotment and most sold their lands within a short period.
The Prairie band refused to accept individual ownership of
land. The Sac and Fox tribe accepted the allotment of lands
in severalty and sold their suplus lands to settlers. By
1867 both tribes, weary of the treatment received from Kansas
settlers, negotiated with the United States for cession of
their lands in Kansas and the purchase of a new reservation in
Indian Territory. The Sac and Fox and Potawatomis accepted
29new domains in east central Indian Territory.
During the 1870s other tribes residing in Kansas and 
Nebraska removed to Indian Territory and ceded their lands 
in these states. The Osages returned to a reservation in 
northern Indian Territory in the early 1870s. The Kaws sold 
their Kansas lands and immigrated to a new reserve in the 
Cherokee Outlet. The Pawnees who had successively ceded 
their lands in Nebraska sold the last of their reservation
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and accepted a domain in the Cherokee Outlet during 1873. In 
1865 the Poncas ceded one-third of their lands in South 
Dakota and Nebraska to the United States and the federal 
government further reduced their territory in 1868. A con­
gressional act in 1876 provided for the complete removal of 
the Poncas from their remaining lands in the North. After 
Ponca leaders saw the lands assigned them in Indian Territory, 
they refused to emigrate. Although the legislation contained 
a provision allowing the Poncas the privilege of approving a 
proposed reservation, the military forcibly removed them to 
the Cherokee Outlet reserve. The federal government later 
sanctioned the return of some Poncas to their lands in 
Nebraska.
By an act of Congress the federal government provided 
a reserve for the Absentee Shawnees in 1872 in east central 
Indian Territory. In the 1880s Congress passed legislation 
authorizing the sale of the remainder of the Otoe and Missouri 
lands in Kansas and Nebraska and for the purchase of a new 
domain in the Cherokee Outlet. Another tribe, the Iowa, still 
retained land in Kansas but by an executive order in 1883 the 
tribe moved to east central Indian Territory. The Mexican 
Kickapoos also received a reserve in the same area by executive 
order in 1883. An act in 1885 authorized relocation of the 
Tonkawas, originally a Texas tribe, to a reserve vacated by 
the Nez Perces in the Cherokee Outlet. After 1871 Congress 
officially ceased making treaties with tribes and thereafter
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used legislation and executive orders to handle Indian affairs.
This new policy explains why tribes moving to Indian Territory
after that date received their lands by congressional act
31or executive order.
Settlers emigrating to California in large numbers 
after the discovery of gold there in 1848 devastated resident 
Indian tribes and tribelets. Californians tended to kill 
Indians as if they were animals. Pioneers swarmed over 
Native American hunting grounds, destroying villages, and 
killing the Indians. Between 1849 and 1859 approximately 
70,000 Indians died from murder, disease, or starvation. In 
an attempt to survive the remaining Indians sometimes resorted 
to robbing the intruders. The settlers retaliated by in­
discriminately murdering both the innocent and guilty. Some 
of the Indians in northern and central California escaped to 
the hills while many of the desert bands in southern Cali­
fornia evaded the colonists' atrocities. The federal govern­
ment, far removed from the scene, had little control over the 
activities on the West coast. In the early 1850s, federal 
officials signed treaties with some of the surviving tribes 
and tribelets in which they ceded title to their lands and 
received reservations. The designated reservations comprised
lands whites desired. Californians did not want the treaties
32ratified and successfully pressured Congress to reject them.
Appropriation of Indian land in the Pacific Northwest 
followed a pattern consisting of military conflict followed
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by treaties in which the tribes ceded large amounts of their 
ancestral lands and received in turn reduced reserves. Con­
flicts between Native Americans and settlers developed soon 
after the United States acquired Oregon in 1846. Following 
the usual pattern the American pioneers intruded on Indian 
lands and threatened the existence of the tribes resulting 
in Indian attempts to expel the squatters. In southern 
Idaho, the Shoshonis and Bannocks attacked settlers on their 
way to Oregon. The Rogue River Indians in southwest Oregon 
had conflicts with miners. The Cayuses killed whites after 
a measle outbreak decimated their population. The Oregon
tribes ceded much of their land and federal authorities
33placed them on limited reserves.
Soon after I. I. Stevens became governor of Washington 
Territory in 1854, he sought to acquire Indian land for set­
tlers and to assure the completion of a transcontinental rail­
road from Minnesota to Puget Sound. Impatiently he forced the 
tribes in the Puget Sound area and the interior to cede large 
tracts and accept greatly reduced reservations. The governor's 
methods included use of fraud and coercion. Tribesmen resisted 
these exactions, but they were easily defeated and placed on 
small reservations. Military engagements with the interior 
tribes continued until 1858 when the Yakimas, Cayuses, Wall- 
Wallas, Spokans, Palouses, and Cour d'Alenes capitulated. 
Military tribunals executed the Indian resistance leaders.
The federal government forced the tribes to settle on small
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reserves, and opened their original territories to white 
34settlement.
The Nez Perces who resided on the Washington, Oregon, 
and Idaho border had always been at peace with the United 
States, but they too endured a reduction of their lands.
In 1855 Nez Perces leaders negotiated a treaty with the United 
States that guaranteed the tribe perpetual tenure to their 
lands. In 1860 intruders on Nez Perces lands discovered gold. 
The subsequent extension of the mining frontier to the area 
led to the compression of their lands. In 1863 government 
commissioners used coercion and bribery with selected tribal 
leaders for the cession of their esteemed lands. Although 
the chiefs of bands who had not approved the treaty argued 
that they were not bound by its terms and would not move to 
the reduced reserve, government agents declared that the
35entire tribe must adhere to the provisions of the treaty.
Chief Joseph's band steadfastly refused to leave the 
Wallowa area of northeast Oregon. In 1877 the military 
threatened to forcibly remove them to the new reservation and 
reluctantly Chief Joseph agreed to relocate. Meanwhile his 
warriors killed intruders and federal troops immediately 
attacked Chief Joseph's band. After defeating the federal 
troops. Chief Joseph fled with his band of nearly 400 men, 
women, and children. Other bands who had refused originally 
to migrate to the new reserve joined Chief Joseph. They 
fled from the pursuing troops seeking to reach Canada. Just
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short of the Canadian border in the Bear Paw Mountains in 
Montana, the army overtook the Nez Perces and a battle raged 
for five days. Chief Joseph finally surrendered to save the 
freezing and starving women and children. The surrender terms 
agreed to on the field of battle allowed Chief Joseph and his 
people to return to a reservation in the Pacific Northwest. 
Government officials, however, countermanded this agreement 
and escorted the Nez Perces to a reserve in the Cherokee Out­
let situated in Indian Territory. After sustained pleas from 
Chief Joseph, the Indian Rights Association, and Presbyterian 
church leaders that the federal government honor its pledges, 
the Nez Perces in 1885 were permitted to return to the Pacific 
Northwest. The federal government sent Chief Joseph and one 
group to the Colville reservation in Washington while another 
group was settled on the reserve in Idaho where they joined
their kinsmen who had not been exiled since they had not
36participated in the conflict.
The United States government forced other tribes in­
cluding the Flatheads in western Montana to cede large tracts 
and accept smaller reservations. The Shoshoni and Bannocks 
of southern Idaho resisted white intruders but federal troops
forced the insurgents to surrender and to settle on 
37reservations.
The Modocs also were faced with the familiar format 
of military conquest and reduced reservations. This tribe, 
native to the Tule Lake area in northern California and the
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Klamath Lake region in southern Oregon, endured for over 
twenty years the intrusion of settlers into their territory.
Once entrenched the Americans agitated for all of the tribe's 
land. Thus in 1864, along with the Klamaths, the Modocs ceded 
their lands to the United States in return for a reservation 
in southern Oregon. The Modocs, led by Captain Jack (Kenitpoos), 
resented not having received a reserve in their homeland area 
and they complained that the Klamaths mistreated them. Captain 
Jack and fifty warriors left the Klamath reservation and re­
turned to their homeland near Lost River. They petitioned the 
government for a reservation in that area but federal officials 
refused the request. Finally the military's attempt to return 
them to the Klamath reservation led to the Modoc War of 1872- 
1873. Greatly outnumbered, the Modoc warriors fought five 
battles without a single defeat. The army pushed the Modocs 
to the lava beds south of Tule Lake, where after six months of 
warfare, sixty-five Modocs surrendered in mid-1873. Ten days 
later, the military with the aid of some Modocs captured 
Captain Jack and twenty-five warriors. A military commission 
tried Captain Jack and five other warriors and sentenced them 
to hang; but President Grant commuted the sentence of two of 
the men to life imprisonment. Federal officials removed one 
hundred Modocs as prisoners-of-war to northeastern Indian 
Territory. In 1909 the government allowed them to return to
the Klamath reservation although some of the Modocs remained 
38in Oklahoma.
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Another example of use of military force as a phase of
federal policy to appropriate Indian land occurred with the Five
Civilized Tribes. During the Civil War they signed treaties of
alliance with the Confederacy. Using this as an excuse for
taking large sections of their territories, federal officials
in 1866 forced the Cherokee, Creek, Seminole, Choctaw, and
Chickasaw nations to cede the western half of Indian Territory
to the United States as a form of war reparations. Federal
officials planned to resettle Indians from Kansas and Nebraska
39and from the southern plains on this land.
In the attempt to place the Western Indians on reser­
vations and clear the way for expansion, federal officials 
actively pursued a policy of pacifying the tribes and making 
them conclude treaties providing for reduced reservations.
Once the military succeeded in subjugating the resisting 
Northern and Southern Plains tribes, the subdued tribes were 
forced to settle on compressed reservations, ceding the re­
mainder of their territories to the federal government. These 
lands were then opened to white settlement.
Tribes in the American Southwest experienced the same 
pattern of military conquest, cession of tribal lands, and 
placement on reduced reservations. The Mescalero Apaches and 
Navajos were defeated by Union troops during the Civil War and 
concentrated at Bosque Redondo in eastern New Mexico where they 
lived until 1868. The Mescaleros were then assigned a small 
reservation in southeastern New Mexico, the Navajos a larger
85
one in northeastern Arizona. Conflict between the Mimbreno 
and Chiricahua Apaches and settlers in Arizona and New Mexico 
erupted in 1862, due largely to the expansion of the mining 
frontier onto Apache territory. Under the leadership of 
Mangas Coloradas and Cochise, Apache raiders depredated white 
settlements across the Southwest. By 1871, however, these 
Apaches agreed to surrender vast territories and to move to 
four reservations established for them by the federal govern­
ment in New Mexico and Arizona Territories. Most Apaches re­
mained on the reservations but some became incensed at the 
actions of corrupt agents and injustices perpretrated against 
them by local residents, and renewed attacks on southwestern 
settlements. From 1874 to 1883 Apache leaders including 
Victorio, Nana, and Geronimo conducted destructive raids. In 
1883 Geronimo and his followers capitulated and returned to 
the reservation. Two years later, Geronimo left the reserva­
tion with a band of about fifty men and one hundred women and 
children. A federal army of nearly 5000 pursued Geronimo’s 
band. Finally, in 1886 after receiving assurance that he 
could rejoin his people on the Arizona reservation, Geronimo 
surrendered. However, federal officials countermanded this 
agreement and shipped Geronimo and 500 other Apaches to 
military prison in Florida and later to Alabama. At least 
one-fourth of the interned Apaches died from illness and 
diseases while in the South. In 1894 the government moved 
them to the Kiowa-Comanche Reservation in Indian Territory
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and their status as prisoners-of-war continued until 1913.
At that time most of the Apaches returned to New Mexico and 
joined the Mescalero Apaches, although some remained in 
Oklahoma and purchased land from the Kiowas and Comanches.*^
During the Civil War, tribes in Colorado, Nevada, 
and Utah territories lost much territory following defeats 
by volunteer infantry and cavalry regiments. These tribes 
were assigned to reservations. The Utes suffering a long period 
of warfare and loss of territory in Colorado were assigned in 
1867 a reservation in western Colorado on the White River west 
of the Continental Divide. Soon settlers and miners demanded 
their reservation, and in 1879 the Utes revolted and were 
defeated after considerable bloodshed. Most Indians were 
stripped of their lands and forced to accept a reservation 
in Utah.*l
War among the Southern and Northern Plains tribes and 
the United States military in the second half of the nine­
teenth century led to the inevitable reduction of Indian land 
through conflict and cession of territory through treaties. 
Hostilities developed in Colorado during the Civil War.
Southern Cheyenne territory lay in the path of miners moving 
into the Rocky Mountains. The federal government's effort to 
coerce the tribes to cede the territory guaranteed to them by 
the Fort Lamarie Treaty, 1851, precipitated the conflict.
After government agents attempted to appropriate the lands 
of the Southern Cheyenne and Arapaho, intermittent conflict
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continued for three years. At that time the Indians sued 
for peace. Chief Black Kettle and White Antelope concluded 
an armistice and settled at a Ccimp at Sand Creek. Colonel 
J. M. Chivington and a force of Colorado militia in a sur­
prise attack ravaged the camp killing most of its inhabitants. 
Black Kettle and a few warriors escaped from the Sand Creek 
massacre. This atrocity led to renewed warfare. After the 
Sand Creek Massacre the Cheyennes and Arapahoes scattered; 
most of them settled in western Kansas where bands of the Brule 
and Oglala Sioux and Northern Cheyenne warriors joined them.
They attacked settlements from the Platte in Nebraska to 
South Pass. In 1865 leaders of the Cheyenne, Arapaho, Kiowa, 
Comanche, and Kiowa-Apache tribes met with federal commissioners 
and concluded the Little Arkansas Treaties. The provisions 
included the cession of their lands north of the Arkansas 
River and acceptance of reduced reservations in Indian Terri­
tory, southwestern Kansas, and the Texas panhandle. Conflict 
continued on the southern plains in spite of the Little Ar­
kansas Treaties. The Senate failed to ratify these agreements 
and federal officials refused to protect the tribes from tres­
passers. Hunters crossed their lands, killing the buffalo 
that provided their subsistence. In an attempt to protect 
their rights the Indians struck back at the intruders. By 
1867 federal officials believed that the domains assigned to 
these tribes at the Little Arkansas Council needed to be re­
duced in order to satisfy the demands of settlers and railroad
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builders for additional lands. In 1867 despite protestations 
eloquently delivered at the grand council at Medicine Lodge 
Creek the chiefs of the Kiowa, Comanche, Cheyenne, Arapaho, 
and Kiowa-Apache tribes submitted to the commissioners' de­
mands for drastically compressed reserves in Indian Territory/*^
The Northern Plains Indians endured similar experiences 
leading to loss of tribal territories. Their lands lay in the 
path of the proposed transcontinental railroad and trails 
leading to Washington and Oregon Territories. Thus federal 
officials determined on removing them from the path of ex­
pansion.
Hostilities began in 1854 after a settler claimed the 
Indians had killed one of his cows. Federal troops attacked 
the Sioux and in 1855, Spotted Tail, the leader of the Brule 
Sioux, surrendered and government officials imprisoned him.
This brought temporary peace to the northern plains. Peace 
in this region continued until 1862 when hostilities broke 
out in Minnesota between the Santee Sioux and intruding set­
tlers. Eventually federal troops defeated the insurgent 
tribesmen, hanged thirty-nine of their leaders, and relocated 
the survivors on small reservations, taking most of the
Santee Sioux's land as reparations. Some of the tribesmen
43fled to Canada or joined the Teton Sioux in the Dakotas.
The Northern Cheyenne and Sioux stood as a barrier both 
to transcontinental railroad construction and the expansion 
of the mining frontier in Montana. Successive victories over
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federal troops led to the evacuation of the tribes' hunting
grounds in the Powder River country. During April, 1868,
Sioux and Northern Cheyenne leaders met with government
officials at Port Laramie and negotiated a treaty. Its terms
stated that the government would abandon military posts in the
Sioux hunting grounds; the tribes would allow peaceful passage
of the railroad through tribal territories; and the Sioux and
Northern Cheyenne accepted smaller reserves in the Dakota,
Montana, and Wyoming Territories with a hunting area in the
44Bxg Horn-Powder River area.
Settlers on the eastern boundary of the Indians' 
reservations desired these lands and government officials at­
tempted to compress the tribesmen on even smaller reserves. 
They also encouraged slaughter of buffalo because they be­
lieved that once the buffalo were exterminated, the tribes 
would have to move to reservations and accept government 
rations for survival. After the Fort Laramie Treaty of 1868, 
skirmishes continued between the tribesmen and soldiers, 
railroad workers, and settlers. The Sioux alleged that the 
conflicts resulted from trespass on their lands and violation 
of rights guaranteed them by the treaty.
In the mid-1870s hostilities reached a fateful climax. 
Gold discovered in the Black Hills in South Dakota attracted 
many miners to the region during 1875. The Sioux threatened 
retaliation if the military did not expel the trespassers. 
Initially the army tried to expel the miners and the govern-
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ment attempted to purchase the Indian claim to the Black 
Hills, but the Sioux refused. In an attempt to prevent clashes 
the military ordered the Sioux and Northern Cheyenne to settle 
near the agencies on the reservations where they could be 
watched. Many of the Sioux complied with the government's 
demands but a large number journeyed to the Big Horn Mountains 
for their annual summer camp and sun dance. The military at­
tacked a band of Northern Cheyennes on their way to the agency 
and a band of Oglala Sioux under Crazy Horse rescued them.
The Northern Cheyennes then joined the Sioux at the Little 
Big Horn. Determined to bring these tribesmen back to the 
agencies, federal troops attacked the encampment with the 
resulting defeat of Colonel George A. Custer and a portion of 
the Seventh Cavalry. The military relentlessly pursued the 
Indians. Sitting Bull and a group of his followers, the 
Hunkpapa Sioux, fled to Canada where they remained until 1881. 
Other bands fought until forced to surrender. Officers killed 
Crazy Horse in an alleged escape attempt in 1877. By the end 
of 1876 the Northern Plains Indians had been subdued. In 
1877 the Sioux surrendered the Black Hills and accepted a
reservation in central South Dakota; the aboriginal barrier
46to white expansion in the northern plains had been erased.
The federal government compressed other tribes' terri­
tories in the West. The Havasupai, native to the Grand Canyon 
area, several times during the 19th century were required to 
accept reductions of their original land base. Like many
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Western tribes, the Havasupai offered no military resistance 
to this compression of their tribal lands.
Federal policy toward the Alaskan aborigines essentially 
followed the same pattern as that employed toward other Native 
Americans. Legislation passed by Congress pertaining to 
Indians also applied to the Alaskan natives.
When the United States purchased Alaska from Russia in 
1867, Congress recognized the natives' right to use or occu-» 
pancy of the lands in their possession. Article three of the 
Treaty of Cession pledged protection for the aborigines* en­
joyment of their property. The Act of May 17, 1884 creating 
a civil government for the Territory of Alaska guaranteed 
that the natives "shall not be disturbed in the possession of 
any lands actually in their use or occupation or now claimed 
by them but the terms under which such persons may acquire 
title to such lands is reserved for future legislation by 
Congress." Several acts passed by Congress subsequently re­
iterated this. The judiciary also consistently recognized the 
right of the Alaskan natives to use and occupancy. Congress, 
however, neglected to clarify aboriginal title until 1971. 
During this century of uncertain tenure, American settlers, 
the federal government, and the territorial and state 
government made substantial inroads into native lands. Most 
of the aboriginal lands have been alienated in the twentieth 
century. As will be shown later, the United States Bureau of
Land Management granted title to lands used by natives to
48various non-native individuals.
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During the early 1900s, the federal government es­
tablished twelve reservations by executive order. An 1936 
law which brought the Alaskan natives under the provisions of 
the Indian Reorganization Act, authorized the Department of 
Interior to establish reservations for them subject to the 
approval of the natives. In the early 1940s the federal 
government established six reservations and submitted pro­
posals for additional ones. The natives, however, rejected 
them largely because of the activities of special interest 
groups. These non-native individuals aroused native opposi­
tion by frightening them with exaggerated tales of their 
fate on reservations. The plight of the reservation Indians 
in the lower United States encouraged this belief. In the 
next decade, ninety native villages petitioned for reser­
vation of their land. Caught up in termination, the federal
49government at this time was not receptive.
The 1958 Alaska Statehood Act reaffirmed native use and 
occupancy. It also authorized the state to choose 102,550,000 
acres from the public domain which included aboriginal lands. 
This led to conflict with native groups who frequently lived 
on the lands selected by the state. During the 1960s the 
Aleuts, Eskimos, and Indians of Alaska, encouraged by American 
Indian groups, formed a united oppositon to alienation of 
their land rights. Special interest groups such as the oil 
companies and the state government also promoted a settlement 
so they could surge ahead in their exploitation of the land
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and its resources. In 1966 Secretary of the Interior Stewart 
Udall placed a freeze on further allocation of Alaskan lands 
until the natives' claims had been settled. This culminated 
in 1971 in the enactment of the Alaska Native Claims Act.
The aboriginal groups received clear title to forty million 
acres and compensation for relinquishing claim to the re­
maining Alaskan lands.
In 1871 the federal government commenced a new policy 
for dealing with Indians, including the Alaskan natives who 
are legally referred to as American Indians. Congress adopted 
a law ending treaty making with t r i b e s . A f t e r  this time 
the United States government handled Indian affairs by con­
gressional and executive action.
This policy eventually led to additional appropriation
of Indian lands by measures taken by Congress and actions by
executive officials. The most important measure was the
General Allotment Act, adopted in 1887, which broke up the
reservations and assigned each Indian a homestead, generally
160 acres. The surplus land on each reservation was opened 
52to settlers.
All congressmen did not support enactment of the 
General Allotment Act. In 1880 a group in the House of Repre­
sentatives expressed their dismay with the legislation in a 
minority report. They emphasized the land hunger that brought 
allotment to fruition.
The main purpose of this bill is not to help the
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Indian . . . it is to provide a method of getting 
at the valuable Indian lands and opening them up 
to white settlement. . . .  If this was done in the 
name of Greed, it would be bad enough; but to do 
it in the name of Humanity, and under the cloak 
of an ernest desire to promote the Indian's 
welfare . . .  is infinitely worse.
Most native Americans opposed allotment. The tribes 
usually split into two factions— conservative and progressive. 
The latter supported allotment while the former, representing 
the majority, opposed it. The act failed to fulfill the ex­
pectations of the reform element while its results met the 
desires of Westerners,
The Dawes Act exempted the lands of the Five Civilized 
Tribes, the Osages, Miamis and Peorias, Sac and Fox, the Sioux 
in Nebraska, and the Senecas of New York. These tribes had 
exerted great pressure on Congress against allotment. Most 
of these tribes later came under the act's provisions, either 
through amendments to the Dawes Act or separate allotment sta­
tutes. Survey and assignments of allotments erased most 
tribally-owned lands except desert and mountainous sections 
that government officials considered unsuitable for agri­
cultural purposes. As a result the Navajos and a few other 
tribes remained untouched by allotment. On many reservations 
the government started the allotment process soon after passage 
of the Dawes Act. Federal rules usually made Indian allot­
ments inalienable for twenty-five years. The agreements made 
with the tribes provided for the sale of surplus lands to 
the federal government which were opened to settlement.^*
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An amendment to the Indian Appropriation Bill of 1889, 
authorized the formation of a federal tribunal, the Jerome 
Commission, to negotiate allotment agreements with the tribes 
of western Indian Territory. Between 1889 and 1904, the Jerome 
Commission concluded agreements with the Iowa, Sac and Fox, 
Potawatomi, Shawnee, Tonkawa, Pawnee, Cheyenne, Arapaho, 
Kickapoo, Kiowa, Commanche, Caddo, Apache, Ponca, Otoe, Mis­
souri, and Kaw tribes. In 1889 the federal government removed 
the last obstacle to homesteading in the Unassigned lands in 
Indian Territory by purchasing the "residual interest" of the 
Seminoles and Creeks in those lands. The Cherokees sold the 
Cherokee Outlet in Indian Territory to the United States in 
1893. During the early 1890s the federal government signed 
allotment agreements with the small tribes at the Quapaw Agency
in northeastern Indian Territory. Congress passed a law in
551906 allotting all Osage lands among tribal members.
In 1893 Congress authorized a commission to negotiate 
with the Five Civilized Tribes to change their land system 
and accept individual land ownership. After a period of re­
sistance tribal leaders submitted to intense pressure from 
both the Dawes Commission and Congress and finally agreed to 
allotment. Between 1898 and 1906, leaders of the Five 
Civilized Tribes signed allotment agreements with the federal 
government, and by 1907 all of their lands had been divided 
among tribal members.
Some Indians continued to oppose division of tribal
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lands into individual parcels. The Keetoowah Society among
the Cherokees and the Snake group among the Creeks refused
to take allotments and attempted to stop the partitioning of
their communal lands. Finally federal authorities forced
the recalcitrants to accept allotments by threatening to 
57imprison them.
The federal government also extended the General
Allotment Act to other tribes such as the Sioux. In 1889
Congress enacted legislation that divided the Great Sioux
reservation into three smaller ones and provided for their
eventual allotment. Beginning in 1904 the Sioux on Pine Ridge,
Rosebud, and Devils Lake divided their reservations among
tribal members while the government purchased the surplus
land. In 1907 and 1910 Congress approved the sale of the
former Indian lands to settlers. The Sioux retained some
58of the lands as tribal property.
Allotment in severalty failed to accomplish assimilation; 
it produced a further decline in the Indians' economic position. 
In choosing their allotments Indians often chose land without 
regard for its agricultural or pastoral potential. They in­
stead picked land near their old homes or relatives. The 
most valuable land soon passed out of their possession.
Forests, fertile farm lands, and rich grassland first went to 
non-Indians. Native Americans leased or sold land unsuitable 
for agriculture to ranchers. Allotment left Indians in a worse 
state than before. For the most part, they became poverty
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stricken, landless, and subsisted on the small income re­
ceived from leasing their allotments.
In 1887 the tribes owned 138 million acres. By 1892 
the federal government had obtained thirty million acres of 
this. The Dawes Act and its amendments established proce­
dures that resulted in the loss of about ninety million acres. 
Most of the land remaining consisted of desert or semi-desert 
lands. The government declared sixty million acres as sur­
plus lands and sold them to settlers. The Indians who re­
ceived title in fee simple sold twenty-seven million acres or 
two-thirds of their allotted lands between 1887 and 1934. 
Indians also leased large portions of their property to non- 
Indians .
As indicated, most Indians, with their differing view­
points and value systems toward land, failed to understand 
the Anglo-Saxon concept of private ownership, the economic 
value of land, and economic practices. Consequently, many 
Native Americans quickly sold or leased their lands at ex­
tremely low prices. Others became easy victims of white 
swindlers and speculators.
The disastrous leasing program that Congress approved 
in 1891 as an amendment to the General Allotment Act provided 
the means for unscrupulous non-Indians to obtain the use and 
ultimately the ownership of Indian lands. In 1900 Indians 
leased about thirteen percent of their allotted lands. In 
that same year Commissioner of Indian Affairs William Jones
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stated that the policy of leasing ran counter to the goals
of the General Allotment Act, Among some tribes the amount
of leasing extended above the average rate. In 1898 the Omaha
and Winnebago had leased eighty percent of their 140,000 acre
reservation. By 1919 Cheyenne and Arapaho allottees leased
about ninety-five percent of their lands in Oklahoma to non-
Indians. Real estate agents assisted members of the Five
Civilized Tribes in selecting their allotments and then leased
the lands from the Indians. The agents made their profit by
subleasing the property at higher rates. These speculators
often encouraged members to select timber acreages that could
59then be profitably exploited by lessees.
Some Indian agents advocated selling Indian lands.
They believed that alienation of at least part of the allot­
tees' land would force Indians to accept the white man's 
work ethic, adopt agriculture, and assimilate into white 
society. Another vocal force advocating sale of Indian lands 
included Western farmers, ranchers, businessmen, lawyers, and 
bankers. Congress listened to these special interest groups.^®
Soon after 1900 Congress began enacting legislation 
permitting the removal of trust provisions on allotted lands 
and granting fee simple titles. In 1902 a clause in the 
Indian Appropriation Act removed the restrictions on aliéna- . 
tion of lands inherited from original allottees. Four years 
later the Burke Act amended the General Allotment Act and 
authorized the Secretary of the Interior to award at his
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discretion unrestricted title to competent Indians. In 1907 
a provision in the Indian Appropriation Act allowed incom­
petent Indians to alienate their allotments with the approval 
of the Secretary of the Interior. This clause made possible 
the alienation of all allotted lands. The continual erosion 
of restrictions of trust lands paved the way for the sale of 
a large amount of Indian lands. After the Sisseton Sioux 
divided their reservation, they allotted 300,000 acres among 
tribal members and then sold 600,000 acres to the federal 
government as surplus lands. By 1909, after the restrictions 
on alienation had been removed, two-thirds of the Sisseton 
Sioux allottees had sold their land. In 1917 Commissioner 
of Indian Affairs Cato Sells instituted a liberal policy of 
removing restrictions on the trust lands. The administration 
created numerous commissions to determine the competency of 
Indians with restricted allotments. Between 1917 and 1921 
the government issued about 20,000 titles in fee simple for 
Indian allotments. In the latter year the Board of Indian 
Commissioners investigated the Indian land situation and re­
vealed that an extremely high percentage of Native Americans 
had alienated their lands. As a result, the government ended 
the Sells' policy and during the 1920s the Secretary of the 
Interior allowed fewer lands removed from their restricted 
status.
Non-Indians took advantage of the removal of restric­
tions on Indian trust lands. They used numerous methods to
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obtain land. Some Westerners purchased land at prices far 
below the fair market value. Others resorted to more under­
handed tactics. One technique involved kidnapping a minor 
in order to consummate the marriage of an Indian youth to a 
white person. Soon after the wedding, the minor was pressed 
to sign over the allotment to the husband or wife and the 
latter would disappear. Another device used was a non-Indian 
persuading an Indian friend to write a will leaving all his 
property to him and then the Native American would die of 
undetermined causes. A few definite murder cases were dis­
covered with one involving the bombing of two young children. 
Another practice used by speculators consisted of obtaining 
guardianship rights over minors or incompetent adults, and 
permissive state courts allowing the guardian to use the 
Indian's lands in his own self-interest. One notable case 
involved the unsuccessful attempt by a speculator to obtain 
guardianship of 161 Choctaw minors whose allotments covered 
valuable timberland.®^
Another problem for Native Americans after the govern­
ment persuaded them to divide their reservations into allot­
ments was heirship lands. The death of an original allottee 
frequently left his lands shared by numerous heirs and addi­
tional deaths of heirs further complicated the situation.
By 1920 some allotments had over fifty heirs and the number 
continued to proliferate during the following generations 
thus compounding the problem. Among the Sisseton Sioux in
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1909 more than 80,000 acres of original allotted lands had been 
divided by heirship procedures into smaller and smaller plots. 
Over six million acres possess heirship status. The use or 
selling of these heirship lands require the consent of all 
heirs and this has proved impossible or extremely difficult to 
obtain. Consequently this has led over the years to de facto 
alienation of lands from Native Americans.
Some speculators acquired Indian lands through county 
or state taxation of allotments. In the early 1860s Kansas 
authorities taxed the tax-exempt allotments of resident 
Indians and then seized the lands for delinquent taxes. Okla­
homans in the early twentieth century also used a similar 
method in acquiring Indian property. Although Congress ex­
empted the allotments from taxation, the lands sometimes ap­
peared on the county tax rolls. A non-Indian cognizant of 
the incorrectly listed status of the allotment paid the taxes
and remained silent until the statute of limitations expired.
64He then appeared to take actual possession of the land.
The Merriam Report of 1928 revealed the low economic 
status of Native Americans and recommended that the federal 
government terminate the allotment policy. In 1934 Commis­
sioner of Indian Affairs John Collier ended allotment and 
extended the restrictions on alienation of trust lands. 
Congress in that year passed the Indian Reorganization Act 
which among other things included the above provision.
Since acceptance of the bill remained on a voluntary basis
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many tribes did not adopt it. In the initial bill. Collier 
recommended the restoration of reservations and the consoli­
dation of heirship lands under tribal ownership. These pro­
visions, however, met resistance by some tribes and as a re­
sult Congress deleted the clauses. Certain provisions in the 
Indian Reorganization Act enabled the tribes to acquire ad­
ditional lands and between 1934-1947 the Indian land base in­
creased by 3,700,000 acres. And on a limited basis Indian 
tribes with the cooperation of the Bureau of Indian Affairs 
have continued to acquire trust lands up to the present time.^^ 
The Indian Reorganization Act excluded the Indians 
of Alaska and Oklahoma, but in 1936 Congress passed the Okla­
homa and Alaska Welfare Acts which extended similar provisions 
to the Native Americans residing there. Although the Secretary 
of the Interior possessed the authority to purchase lands for 
the Oklahoma tribes none of them have placed non-trust lands 
in tribal ownership.®®
In the 1950s the federal government commenced a policy 
of terminating Indian wardship status. As some tribes fell 
under this policy they had to sell some of their reservation 
lands. Consequently the size of the Indian land base during 
this period eroded. Although the main thrust of the termination 
policy existed during the 1950s and early 1960s, it continued 
among some tribes until the early 1970s. Congress in 1953 
and 1954 passed termination bills that ended the wardship 
status of some Indians, forced Native Americans to accept
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individual ownership of reservation lands, and provided for 
the disposal of all tribal assets. This policy reflected 
new efforts to force Indians to assimilate. Many tribes 
lost their tribal status while some effectively resisted 
government attempts or escaped implementation of 
termination.
The federal government removed trust status from about
half of the eighty reservations in California, including the
Robinson Rancheria reserve of the Pomo Indians in Lake
County, California in 1963. After tribal members voted to
accept termination they received patents to their land. By
1977, non-Indians owned over seventy percent of the former
68reservation lands.
Menominee tribal status terminated in 1961. As one 
of the wealthier tribes, the federal government selected them 
as one of the first tribes to be released from government 
wardship. Many of the tribal members had to sell their 
allotted lands in order to pay taxes on the formerly tax- 
exempt reservation lands. The detrimental effect of termi­
nation on the Menominees finally resulted in reversal of the 
policy in 1973 and restoration of their tribal status.^*
The federal government also selected the Klamaths as 
a model for termination. After implementation of the policy 
the Klamaths had to sell their reservation lands and the 
government purchased most of the Klamath lands and then formed 
the Winema National Forest. Since some of the tribal members
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vigorously opposed termination the federal government retained 
135,000 acres as trust lands and placed the property under the 
supervision of the United States National Bank of Oregon. In 
1969 the Klamath shareholders in the trust lands voted to end 
the trust. Many tribal members took that stand because they 
believed they voted only to end improper management of their 
lands by the bank and would thereby regain control of their 
property. Instead the bank immediately put the lands on the 
market. After years of controversy, the federal government 
in 1973 purchased the 135,000 acres for sixty million dollars 
and added the land to Winema National Forest. All of the 
Klamath shareholders accepted their per capita payment except 
for one man, Edison Chiloquin, who refused to accept his 
check for slightly over $100,000. Chiloquin remained stead­
fast and stated that to take the money would be like "selling 
my people, my dead people." He added that "to me, the land 
is sacred— the money can't replace it." In 1975 the United 
States Forest Service allowed Chiloquin to build a traditional
village and for this purpose closed off 800 acres from public
70access.
During the 1970s the federal government ended its 
termination policy. In 1977 a new movement initiated by 
Western Congressmen, notably Lloyd Meeks of Washington, at­
tempted to abrogate all Indian treaties. If passed the pro­
posed bill would end protection of rights guaranteed them by 
treaty relating to land, water, fishing, and hunting. Meeks
105
introduced the legislation in support of Western sportsmen, 
commercial fisheries, and other special interest groups who 
opposed the Boldt decision acknowledging the Indians' right 
to fifty percent of the fish crop in their traditional fish­
ing places. Other support came from the backlash caused by 
those Indians asserting large Eastern land claims and the 
exercise of increased tribal jurisdiction and sovereignty. 
Undoubtedly opposition also resulted from the adversaries of 
Indian reserved water rights.
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CHAPTER W
k
APPROPRIATION OF THE INDIAN LANDED ESTATE:
PART TWO
During the twentieth century, several divisions within 
the Department of the Interior, allied with special public and 
private interest groups, continued to erode the Indians* land 
base and land resources. The Department of Reclamation, Bureau 
of Land Management, and U. S. Army Corps of Engineers have 
been the main government adversaries of the Indian. These 
agencies persistently have taken Indian land and water rights 
for dams, irrigation projects, forest reserves, and for other 
purposes.
A conflict of interest exists within the Department of 
the Interior which includes the Bureau of Indian Affairs,
Bureau of Mines, Bureau of Sport Fisheries and Wildlife, Bureau 
of Land Management, National Park Service, and the Bureau of 
Reclamation. When an Indian claims a violation of his land or 
resource rights. Interior and Justice Department lawyers must 
represent Native Americans against adversary interests in gov­
ernment agencies also defended by lawyers from the same offices 
Bureau of Indian Affairs officials often acquiesce to attorneys
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in other departments and fail to fulfill their trust respon­
sibilities. Powerful special interest groups such as lumber­
men, oil and gas companies, state and city governments, ran­
chers, farmers, mining companies, hydroelectric corporations, 
and powerful Western private spokesmen add to the internal 
conflict within the federal government over the use of Indian 
land and its resources. Frequently the Bureau of Indian 
Affairs must rely on expert opinions concerning these issues 
and its main source comes from those departments that challenge 
Indian rights. As a result his interests are often ignored 
or eroded.
Under a 1920 law, the Federal Power Commission granted 
a license to the Wisconsin-Minnesota Light and Power Company, 
later a part of Northern States Power Company, to build a 
dam and to generate electric power on land owned by the Lac 
Court Oreille tribe in northwestern Wisconsin. The Indians 
objected but the Bureau of Indian Affairs leased the lands 
to the company for fifty years. The power company leased 
and flooded 500 acres. This inundated Indian towns, graves, 
timber, hunting grounds, and it ruined wild rice production. 
Between 1881 and 1934 another 5500 acres became alienated 
through congressional laws. All of the 6000 acres ultimately 
ended up in possession of the Northern States Power Company.
It purchased the Indian land for extremely small sums. Real 
estate agents also bought Indian lands. Sometimes they used 
fradulent methods and then resold the lands to the power
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company. When the expiration date for the lease approached, 
the Lac Court Oreilles attempted to regain possession of the 
6000 acres. They opposed renewing the lease sought by the 
Northern States Power Company. They planned to place the lands 
in the Chippewa Flowage under the joint control of the Lac 
Court Oreilles and the National Forest Service as a wilder­
ness area. A court decision maintained that the Federal 
Power Commission had complete jurisdiction in renewing the 
lease.^
Other instances of the federal government taking Indian
lands over the objection of tribesmen occurred in the late
1950s and early 1960s. The Army Corps of Engineers in 1964
built Kinzua Dam in Pennsylvania that created Lake Perfidy
in New York. The Army Corps of Engineers forced the Senecas
to sell 10,000 acres in return for $3 million. The tribe
bitterly opposed the sale of their lands. A tribal member
reflected this view when he stated that land "is a spiritual
as well as a sustaining resource." This action by a federal
agency violated a treaty made in 1794 with the Senecas. A
similar action occurred among the Tuscaroras of New York in
the late 1950s. The government forced them to sell 553 acres
for the construction of a reservoir. They received $850,000
while Niagara University obtained $5 million for 200 acres
located near the Tuscaroras' ceded lands. Some of the tribes-
2
men charged that they had been robbed of their lands.
Many Native Americans and their white supporters con-
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sider the Bureau of Reclamation the Indian's worst enemy.
Since the early twentieth century much Indian land passed 
from Indian ownership through reclamation projects.^ The 
results have been devastating for many reservation tribes. 
Congress passed numerous laws providing for reclamation pro­
jects on Indian reservations. One of the earlier statutes 
in 1904 directed homestead entry on the Yuma and Colorado 
River Indian Reservation in California and Arizona and the 
Pyramid Indian Reservation in Nevada. Each tribesman re­
ceived an allotment of five irrigable acres while each white 
settler could obtain 160 acres of former reservation lands.
In 1911 the government increased the Indian's allotment to 
ten acres. Besides receiving insufficient land these Indians 
also lost most of their reservation. The Reclamation Act 
also effectively denied vital water rights to the tribes on 
these reservations. Both the Quechans on the Yuma Reserva­
tion and the Pyramid Lake Indians suffered economically from 
the reclamation projects. The two tribes have fought per­
sistently to recover their territories. The federal govern­
ment also opened the Flathead Indian reservation of Montana 
to non-Indians through a reclamation project. In common with 
other Western Indian tribes, the results proved devastating
4
for the Flatheads.
The Army Corps of Engineers also has taken land from 
Western tribes for dams. In 1953 this government agency con­
structed Garrison Dam over the objection of the Fort Berthold,
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North Dakota Indians. After six years of protest and the 
presentation of several alternative plans, the Three Affil­
iated Tribes lost the battle. Subsequently the Corps flooded 
one-fourth of their reservation including the fertile bottom 
lands that comprised the basis of their economy. Other cru­
cial effects resulted from the inundation of their lands.
The dam divided the reservation into five separate sections 
thereby complicating the existing checkerboard pattern of 
tribal lands. The community and kinship groups became scat­
tered since the Corps removed and relocated the Indian resi­
dents by alphabetical order.^
Tribes in Washington also lost some of their lands 
for the construction of dams. Federal agencies took a por­
tion of the Confederated Colville's lands for Grand Coulee 
Dam. The Wanapum Indians also had lands flooded by the con­
struction of Priest Rapid Dam on the Columbia River. The 
inundation of other Native American lands along the Columbia 
River resulted when the Army Corps of Engineers built 
Dulles Dam.®
A more recent case involved the attempt to appropriate 
Indian land by the Bureau of Indian Affairs, Bureau of Recla­
mation, and Bureau of Land Management in the 1970s. Con­
struction of Orme Dam for the Central Arizona Project would 
inundate most of Fort McDowell Indian Reservation. Federal 
and state wildlife agencies and several conservation and 
environmental groups joined the Yavapai tribe in opposing the
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dam project. An Arizona Bureau of Mines report revealed that 
several geological faults ran through the Orme Dam site. Re­
fusing to succumb to the Bureau of Reclamation's threat to 
condemn the Yavapai lands, tribal members voted to reject 
the federal offer of over $31 million for the Verde River 
bottomlands. This left the Bureau and the Department of the 
Interior with only two alternatives— to force condemnation
7
or to select another site.
The Bureau of Land Management has been one of the 
leading adversaries of the Alaskan natives' land interests.
It approved grants to recreation groups, non-native home­
steaders, the federal government for forest reserves, and the 
state for selection of lands allowed under the Alaska State­
hood Act. Such disposal of the public domain which included 
lands used and occupied by natives required sufficient notice 
to all concerned parties so they would have the opportunity 
to protest the action. Frequently the Bureau provided inade­
quate notice to native inhabitants which prevented them from 
rendering necessary remonstrations. The only announcement 
given to natives consisted of an ad in an Alaskan newspaper. 
For those living in remote villages with poor avenues of 
communication this in reality provided little, if any,
Q
notification.
The Bureau of Land Management continually failed to 
approve claims of residents of native villages for the land 
occupied and used by them. In the late 1960s almost fifty
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villages, largely Eskimo, with the support of Bureau of 
Indian Affairs Area Director James Hawkins filed claims with 
the Bureau of Land Management for title to lands occupied and 
used by them. This action blocked the state selection of 
lands. The Bureau of Land Management refused to approve the 
applications. Other native villages including Tanacross per­
sistently filed claims for the lands they used but the Bureau 
rejected them. In the early 1960s the Bureau granted title 
to the state for 63,533 acres of village lands. Even while 
the Tanacross asserted their land rights, the state attempted 
to sell town sites and the Bureau of Land Management promoted 
the sale of "wilderness estates" at the New York World's Fair, 
Exposure of these plans and the unclear title in the Tundra
9
Times temporarily ended these efforts.
The Athapascan village of Tyonek on Cook Inlet, situated 
on a 27,000-acre executive order reservation, encountered op­
position from the Bureau of Land Management. Earlier in 1960 
the Department of the Interior declared that the Indians held 
no title to the land or minerals. The uncertain status of the 
land concerned oil companies who wanted to lease it. The 
Bureau of Indian Affairs advocated affirming Indian title while 
the Bureau of Land Management opposed such action,^®
The limited quantity of water in the Western states 
poses the same problem as the diminishing land for Native 
Americans. The loss of water rights threatens many Western 
tribes. It also endangers their fish production, and water
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for irrigation and household use, all required for a viable 
economic level of tribal subsistence and well-being. Although 
these threats have existed throughout the twentieth century, 
the increased growth of Western states' population and their 
needs for drinking water, irrigation, hydroelectric power, 
and other requirements for a growing industrial and corporate 
society have increased the conflict between the Indians' 
rights to water resources and the needs of non-Indian com­
munities. Since water increasingly assumed importance to 
economic exploitation by both and to their survival the issue 
will continue to be volatile in the West. In some cases the 
requirements and rights of the reservation Indians already 
have been circumvented to the requirements of non-Indians.
But the unified and nationalistic stance of many Native 
Americans in recent years may serve to protect the water and 
other resource rights of the tribes.
The United States Supreme Court first enunciated water 
rights doctrine for Native Americans in Winters v. United 
States in 1908.^^ Since then the Winters' Doctrine has been 
accepted in the Courts. Later the court reaffirmed and
elaborated on certain aspects of the Winters' Doctrine in
12 13Arizona v. California and United States v. Cappaert. In
Winters v. United States the federal government brought liti­
gation on behalf of the Ft. Belknap tribe of Montana against 
Winters and other settlers. The plaintiffs attempted to 
enjoin Winters from diverting water from the Milk River above
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Fort Belknap Reservation. In its opinion the Supreme Court 
presented the idea of implied reservation of water. The 
court declared that when Congress established reservations, 
it intended to provide a homeland so the Indians could 
transform from a nomadic and uncivilized life to a civilized 
and pastoral one. Without water, the Indians could not sur­
vive on arid and valueless lands and the purpose of the re­
servation would be defeated. The court therefore determined 
that Congress in creating the reservation by treaty guaranteed 
the Indians a necessary amount of w a t e r . T h e  Arizona v. 
California decision added that the volume of water rights 
retained by the tribes could be determined by the necessary 
quantum required to meet not only present needs but also fu­
ture requirements. The quantity should be determined by the 
potential irrigable acreage of the reservation. The court 
determined that reserved water rights pertained to executive 
order reservations as well as reserves created by treaties.
Arizona v. California also affirmed the doctrine that Congress
15intended to reserve water for the tribes.
The Supreme Court in Cappaert v. United States defined 
the Winters' Doctrine reserved water rights upon the creation 
of any reservation to the degree necessary to accomplish the 
purpose of the reservation. The implied rights included both 
ground and surface water. The opinion also declared that 
despite inequities to non-reserved users the Indians' re­
served water rights were supreme.
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Until a recent decision the courts failed to decide 
whether the tribes could alienate their reserved water rights. 
In United States v. Powers the Supreme Court held that in­
dividuals who purchased allotted lands on the reservations 
received the water rights granted to the original allottees, 
although the exact degree of water rights for these successors 
remained undetermined.^^ In a recent decision the United 
States District Court for Eastern District of Washington 
elaborated on the water rights transferred to a non-Indian 
purchaser of allotted land. In Colville Confederated Tribes 
V .  Walton, the court determined that the General Allotment 
Act by allowing non-Indians to purchase allotments implied 
that some water rights would be sold with the land. Those 
rights consisted of "in use" water rights; that is, rights 
to the quantity of water used at the time of conveyance of 
the acreage. No reserved water rights were conveyed to the 
non-Indian owners and also were lost to the tribe. The deci­
sion also declared that the tribe has priority to the amount 
of water necessary to satisfy its requirements, and these 
needs must first be met before the non-Indian owner receives 
any water. The court further specified the volume that the 
tribe could take to meet its current needs and the quantity 
left for appropriation to Walton as well as others with "in 
use" rights. The opinion also pointed out that this amount 
could change with future needs of the tribe and the quantity 
of water available in any year. The court stated that both
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the tribe and Secretary of the Interior possessed jurisdiction
over the regulation of tribal waters while the state of
Washington maintained jurisdiction over the non-reserved waters
18within the boundaries of the Colville Indian Reservation.
The Winters' Doctrine has remained supreme in the case 
of Indian water rights, although the Native Americans' re­
served water rights frequently have been ignored for the bene­
fit of Western special interest groups and federal agencies 
including the Bureau of Reclamation. This agency persistently 
argued that reserved water rights only extend to reservations 
created for agricultural purposes. But judicial opinions would 
seem to indicate otherwise. In Cappaert v. United States 
the Supreme Court declared that reserved water rights ex­
tended to include the purpose for the creation of the reser- 
19vation. In the Winters case the Court held that Indians
20could change "to agriculture and the arts of civilization." 
Undoubtedly this covers both industrial and irrigational pur­
poses. In United States v. Ahtanum Irrigation District the 
Ninth Circuit Court of Appeals recognized that Indian re-
21served water rights could be used for any beneficial purpose.
A conflict within the Department of the Interior ex­
ists between the Bureau of Reclamation and the Bureau of 
Indian Affairs. The former agency is concerned with recla­
mation efforts that normally promote non-Indian development 
while the latter serves as trustee for Indian rights. The 
Department of Justice supplies lawyers for both departments.
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In a recent court case, U. S. v. Truckee, Justice Department 
attorneys for the Paiute Pyramid Indians of Nevada argued that 
an earlier agreement made adjudicating Indian water rights 
to the Truckee River should be declared invalid since such a 
conflict of interest existed at the time of the Truckee River 
Agreement in 1934. The United States District Court of Nevada 
disagreed. It further stated that Congress in passing the 
Reclamation Act of 1902 and the Act of April 21, 1904, recog­
nized that when conflict existed between the rights of Indians
and purposes of the Reclamation Act that the former's rights
22became secondary to those of the Bureau.
Although violations occurred throughout the twentieth 
century, the conflict over water rights assumed new levels 
in the 1970s. More interest in the needs of industry and 
municipalities led to this erosion of Indian water rights.
The tribes have objected increasingly to the subversion of 
their rights and demand compliance with their reserved rights.
In California several tribes once possessed fertile 
lands that yielded abundant crops. The construction of water 
lines and canals diverting the water supply from the Indian 
reservations to the cities and agri-businesses annihilated 
their prosperity. The San Luis Rey Indians in southern Cali­
fornia originally had sufficient water sources for their 
reservations until the Department of the Interior allowed two 
water companies to divert water from the San Luis Rey water­
shed to water the citrus and avocado groves as well as provide
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water for Escondido and Vista. The tribes from Pala, Pauraa- 
Yuima, La Jolla, Rincon, and San Pasqual have been engaged in 
litigation for a decade trying to regain their water rights. 
The San Luis Rey River near Pala reservation has become a dry 
streambed. The Rincon reservation receives only a small por­
tion of the water assigned it in the contract. Although not
located in the river basin, San Pasqual joined the suit since
23the canal crosses its lands. The Saboda Indians in Cali­
fornia also lost their water source to the residents of 
southern California. In the 1930s the Metropolitan Water 
District of Southern California constructed a tunnel through 
the San Jacinto Mountains to obtain water from the Bureau 
of Reclamation dams on the Colorado River. As a result the 
large underground water supply that fed the springs on Saboda 
lands flowed into the tunnel to southern California and cut 
off the water source for the Saboda Indians. The Bureau of 
Indian Affairs and the Department of the Interior continually 
failed to protect the water rights of this tribe. In 1976 
the Indian Claims Commission decided in favor of the Saboda 
Indians and charged the federal government with neglecting 
its trustee responsibilities by not safeguarding their water 
rights.
In 1963 and 1964 the Supreme Court adjudicated the 
reserved water rights of five Indian reservations in Cali­
fornia, Arizona, and Nevada. In Arizona v. California the 
Chemehuevi, Cocopah, Yuma, Colorado and Fort Mohave Indian
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Reservations received a total of one million acre-feet of 
water from the Colorado River. The decree resulted from Arizona's 
initiation of a lawsuit to determine the quantity of water each 
of the states of California, Arizona, Nevada, Utah, and New 
Mexico had a legal right to use from the Colorado River and its 
tributaries. In the late 1970s these Indian tribes are seeking 
additional allocations. They base their current litigation on 
an alleged failure to include all irrigable acres in the in­
formation gathered for the court in Arizona v. California.
The Pueblos in New Mexico have suffered at the hands 
of state, local, and federal officials who ignore Indian water 
rights through diversion projects to supply urban and indus­
trial needs. The Pueblos have attempted to protect their water 
rights to the Rio Grande River. The Pueblos' water shortage, 
already serious by the 1970s,became further endangered by state 
and federal attempts to develop industry and supply water to 
urban areas. New Mexico officials largely disregard the 
Winters' Doctrine. Middle Rio Grand Conservancy District 
officials commented that ultimately the municipalities and in­
dustries will obtain the limited water supply and irrigation 
will end. One NRGCD official also noted that water will be­
come so scarce that the highest bidder will receive the water.
The Northern Pueblos of Tesuque, San Ildefonso, and Jemez al-
26ready have experienced water shortages.
The state brought suit against the Northern Pueblos of 
Nambe, Pojoaque, San Ildefonso, and Tesuque and other water
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users on the tributaries of the Upper Rio Grande to ascertain
their water rights. A state official remarked that New Mexico
took this action in order to limit Indian water rights rather
than protect them. The reason for the litigation rested with
federal and state desire to determine the water distribution
from the San Juan-Chama Project which transported water across
the Continental Divide from the Upper Colorado River Basin to
27the Rio Grande River.
The Southern Pueblos of San Felipe and Santo Domingo 
consistently have tried to join the suit in order to safeguard 
their water rights. The Department of Justice and Department 
of the Interior and the courts have opposed this action on the 
grounds that the case only involved the tribes on the upper 
Rio Grande. Interior Department officials admit that the San 
Juan-Chama dams on the northern tributaries would limit the 
amount of water flowing southward on the Rio Grande and thus 
diminish the water supply of the Southern Pueblos. Represen­
tatives of the San Felipe and Santo Domingo Pueblos maintained 
that the federal government opposed their entrance into the 
suit because they feared that the courts would uphold their 
historic water rights and bring an end to the San Juan-Chama 
reclamation project. Federal officials claimed that these 
Southern Pueblos would not be endangered since it would import 
water from the San Juan River for the Indians' usage. But the 
water supply of that river remains insufficient to meet all 
the needs of the various Indian tribes depending on it. The
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Pueblos claimed that water from Angostura Dam on the reser­
vation was channeled from the Rio Grande to Albuquerque and 
left the waterbed at San Felipe almost dry. Bureau of Re­
clamation officials planned to move San Juan-Chama water from 
Chochita Dam to Albuquerque in a channel running through and
past the Pueblos thereby drying up the Rio Grande there and
28cutting off the water supply from the San Felipe River.
The Pueblos believe that the state and Bureau of Re­
clamation attempts threaten the existence of their people.
The All-Indian Pueblo Council and the people of the Southern 
Pueblos do not recognize any restrictions exist on their 
water and other resources. They view water as an inherent 
part of the land. The San Juan-Chama Project represented 
the Bureau of Reclamation and the state of New Mexico's at­
tempt to promote industrial and economic growth. The pro­
ject also limited the water supplied to the Indian reserva­
tions located south on the San Juan River in northwestern
New Mexico and endangered the water rights of the Jicarilla
29Apaches, Utes, Yuma Mohaves, Chemehuevi, and Navajos.
In 1976 the Tenth Circuit Court of Appeals reversed 
the district courts opinion by determining that New Mexico's 
water laws of prior appropriation did not limit the Pueblos' 
water rights since the federal government had never relin­
quished jurisdiction to the state. It further declared that 
the Winters' Doctrine did not technically apply to the Pueblos 
since they held fee simple title and had never received
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reservations. The court in State of New Mexico v. Aamodt 
remanded the quantification of the Pueblos' water rights to 
the district court and directed it to follow the standards 
of Arizona v. California and if necessary consider the effects 
of the laws of Spain and Mexico on the Indians and water use.^®
The San Juan-Chama Project was planned in conjunction 
with a scheme to build an irrigation system on the eastern 
part of the Navajo reservation. The Navajos agreed to allow 
the diversion of Navajo water from the San Juan River in order 
to obtain the irrigation system. Federal officials neglected 
the Navajo project and consequently the completion date dras­
tically fell behind schedule. In 1976 the irrigation system
31commenced the first stage of operation.
A plan among the states of Colorado, New Mexico, Utah, 
Wyoming, and Arizona to allocate water from the drainage 
system of the Colorado River Basin affected the Navajos along 
with other Indian tribes of the Basin. The Colorado River 
Basin Project involves many component systems including the 
Central Arizona Project. In 1967 Secretary of the Interior 
Stewart Udall revealed the plan for the latter. The Bureau 
of Reclamation along with a group of electric utility companies 
would construct a generating station near Page, Arizona, next 
to Lake Powell. The Black Mesa coal fields on the Navajo re­
servation would supply the coal for the plant and the necessary 
water would come from the Colorado River watershed. The pro­
ject required the agreement of the Navajo tribe to limit its
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water rights under the Winters' Doctrine. The details of the 
negotiations revealed that officials from the Department of 
the Interior and the Bureau of Indian Affairs failed to stress 
the historic water rights of the Navajos and instead empha­
sized the economic benefits that the tribe would obtain in 
the form of jobs and increased revenue. The latter seemed of 
utmost importance to tribal leaders. The information given 
them was derived from adversary interests such as the Bureau 
of Reclamation and the Colorado River Commission. Officials 
from the Department of the Interior and the Bureau of Indian 
Affairs failed to uphold its trust responsibilities by firmly 
dealing with the significance of the Navajo waiver of their 
reserved water rights as determined by the Winters' Doctrine. 
Bureau of Reclamation agents had too much at stake both in 
this project and future plans for the Southwest for the
32Secretary of the Interior to fulfill his duties as trustee.
The Central Arizona Project affected other tribes with­
in Arizona. The Gila River Pima-Maricopas in 1977 brought 
suit demanding that they receive seventy percent of the water 
from the Central Arizona Project and ten percent from the Salt 
River Project. They based their claim on their historic 
rights to the water and demanded that other allocations be 
halted until the resolution of water right claims. That same 
year the Salt River Pima-Maricopas tried to stop allocations 
of water by the Central Arizona Project claiming that they 
received an insufficient allocation for their irrigation needs.
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In 1979 Department of the Interior officials promoted the
negotiation of the water rights of the Central Arizona
33Tribes on the Salt River Reclamation Project.
Other water projects within Arizona also endangered 
the required water supply of tribes and neglected application 
of the Winters' Doctrine that stated that reservations had 
prior claim to water to meet their present and future needs. 
When the Bureau of Reclamation constructed Coolidge Dam and 
Reservoir, the federal government promised that the Pima- 
Mar icopas would receive additional water but the project di­
verted water from the Gila River resulting in drying up the 
stream along the Pima reservation. For centuries the tribe 
had relied on the water from the Gila to irrigate its farm 
lands. In 1976 the Gila River and Salt River Pima-Maricopas, 
the Ak-Chin Papagos-Pimas, Fort McDowell Mohave-Apaches 
(Yavapai), and Papagos sought the return of sufficient water 
to enable them to be self-sufficient. The Papagos, south of 
Phoenix, have little water remaining since non-Indians pumped 
ground water substantially lowering the water table. This 
made it almost impossible for the tribe to continue farming 
by irrigation.^* State and federal agencies favor the use of 
the limited water supply by cities, agri-businesses, mining, 
and industrial interests to the neglect of the requirements 
of Indian communities and their reserved water rights. The 
tribes believe that the water rights issue, if continued 
along present lines, will lead to their extinction.
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The Missouri River Basin presents another area where 
the combination of industrial interests, state desires for 
economic development, private interests, the Bureau of 
Reclamation, and the Army Corps of Engineers threatens the 
water rights of Native Americans residing on reservations in 
the states of Wyoming, Montana, North and South Dakota, and 
Nebraska. The desire to use the water source from the Missouri 
River Basin by industries interested in exploiting the coal, 
taconite, and other mineral resources within these states and 
reservations for energy development affect twenty-six tribes 
including the Sioux, Cheyenne, Crow, and Arikara. Starting 
in 1967 the Bureau of Reclamation agreed to sell water from 
the Missouri River and its tributaries to various industries.
In Montana the Bureau of Reclamation issued industrial permits 
for water from the Tongue, Powder, and Big Horn rivers in 
excess of the actual water present in those streams. Water 
sold to the energy companies will leave little, if any, for 
agricultural interests and Indians. The industrial interests 
descended on the Yellowstone River Basin, a part of the Upper 
Missouri River watershed. Selling water to the energy cor­
porations endangers the Crow and Northern Cheyenne tribes
in Montana and the Arapaho and Shoshone tribes of the Wind
35River Reservation in Wyoming.
Currently a number of tribes in Montana have pending 
litigation for the protection of their reserved water rights 
in respect to treaties and the Winters’ Doctrine. The Crow
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and Northern Cheyenne tribes initiated suits to safeguard
their rights on the Tongue and Big Horn R i v e r s . I n  1938
the Supreme Court in U. S. v. Powers upheld the Winters'
Doctrine for the Crow Indians' rights to water from the Big 
37Horn River. In 1979 federal authorities filed a lawsuit
for the protection of water rights for five tribes. Tribal
members on the Flathead, Blackfeet, Rocky Boys, Fort Peck,
and Fort Belknap reservations oppose this recent action by
the Departments of Interior and Justice. The tribes withheld
permission because they wanted representation by their own
lawyers rather than the "inept" attorneys of the Department
of Justice. This distrust exists among many Indians including
the White Mountain Apaches who declined the offered services
of the Department of Justice in lieu of their own attorney.
Pending legal action followed the endeavors of the Montana
legislature. Senate Bill 76 proposes the extension of state
jurisdiction over the settlement of water claims including
Indian water rights. Representative Jack Ramirez, Montana,
a leading opponent of their reserved water rights, maintained
that the "vague" Winters' Doctrine provided a "vehicle which
could allow the Indians to take over every drop of water that
flows through Montana Indian Reservations." He advocates
38adjudication of Indian water rights by the state courts.
The Department of the Interior,although divided on the 
tribes' water rights, persists in its policy. Officials 
within the Bureau of Reclamation maintain that Indian water
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rights are limited to agricultural purposes thereby freeing
water for the use of its allies, the industrial corporations.
Judicial decisions differ with this interpretation, and uphold
the superior rights of Indians to use the water for any
beneficial use. The Winters' decision and the United States
Supreme Court decree in U. S. v. Ahtanum Irrigation District
both upheld the Indians' right to use their reserved water for
any beneficial use, which would include industrial as well as
agricultural use. The stance of the Department of the Interior
and the Bureau of Indian Affairs seemingly reflects their
reluctance to fulfill trustee obligations in protecting the
Indians' water rights. Some tribes asserted their right of
tribal sovereignty and established tribal water codes. This
action has caused some concern among officials of the Bureau
of Reclamation, Department of the Interior, and the coal
industry. Many tribal leaders believe that their rights will
be protected only through their own efforts. Twenty-six
tribes form the Missouri River Basin Tribes Rights Coalition,
with the objective of resisting current efforts of the
Western states to subjugate Indian water rights and extend
39state jurisdiction over them.
Comments made in the Bureau of Reclamation's environ­
mental impact study on energy development within the Missouri 
River Basin revealed the attitude held toward the social im­
pact on the tribes, especially those on the Fort Peck, Fort 
Berthold, Lower Brule, and Crow Creek reservations. The
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report stated that energy development would materially affect 
the prosperity of the Indian communities although it could 
also destroy Indian culture. The statement added that the 
effects would promote the assimilation of the Native Ameri­
cans into the greater American society. Officials in the 
Bureau of Reclamation advocate a policy and apply rhetoric
similar to the promoters of the General Allotment Act and 
40Termination.
The state of Washington, like California, has per­
sistently eroded the reserved water rights of Indians. In 
1908 non-Indian farmers obtained an agreement from the Bureau 
of Indian Affairs which authorized the diversion of Ahtanum 
Creek. The Yakima tribe lost seventy-five percent of the 
creek's natural flow, leaving only twenty-five percent for 
their use. After years of protest, the Supreme Court in 1964 
ruled in their favor although it allowed the seventy-five 
percent quota to stand with some limitations on the seasons 
it could be applied. Although the court upheld the Winters' 
Doctrine, state officials continued to issue water permits 
to non-Indians. This practice has led to the over-appropria­
tion of water on Indian reservations in the state. Washington 
officials often neglected to inform involved Native Americans 
that the state issued such licenses.
The Colville Confederated Indians in Washington chal­
lenged the jurisdiction of Washington to grant water permits 
on the Colville Reservation. Although affirming the Winters'
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Doctrine, a recent court decision determined that Washington 
state officials could issue water licenses to non-Indian 
land owners within the boundaries of Indian reservations. In 
Colville Confederated Tribes v. Walton the United States 
District Court for the Eastern District of Washington declared 
that the state of Washington had jurisdiction to regulate non- 
reserved waters located within the limits of Indian reserva­
tions. The court stipulated that the state of Washington had 
control only over excess waters not appropriated to the tribe 
based on its reserved water rights.*^ A month before the 
Colville decree, the U. S. District Court for the Western 
District of Washington in U. S. v. Bel Bay Community and 
Water Association, overruled its earlier decision that the 
state of Washington had no jurisdiction over ground water 
on the Lummi Indian Reservation. The first opinion granted 
partial summary judgment. The court based its decision on 
the Winters' Doctrine and Cappaert v. United States along
with the Washington Constitution which prohibited state
43jurisdiction over Indian water rights. The court also re­
ferred to Tweedy v. Texas Co. which declared that federal law
governed all reserved waters within a reservation even when
44non-Indians owned some of the land within its boundaries.
In the later ruling of U. S. v. Bel Bay Community the court 
withheld judgment until the case could be tried "on its 
merits."
Another instance where the Department of the Interior
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failed to fulfill its duties of federal supervision concerning 
Indian water rights occurred among the Paiutes of western 
Nevada. A water diversion project carried out by the Bureau 
of Reclamation threatened to dry up the Truckee River that 
supplies the water for the Paiutes. Pyramid Lake provides 
the only economic resource for the tribe. As a result of the 
water diversion program. Pyramid Lake was decreased to one- 
third of its former size. This destroyed the ecological bal­
ance of the lake which led to the death of most of its fish.
The Paiutes initiated litigation in the federal courts seek­
ing to establish their historic right to sufficient water from 
the Truckee River. The Department of Justice finally repre­
sented the tribe thereby attempting to fulfill the government's 
trustee duties to the Paiutes. Its lawyers argued that an 
earlier agreement adjudicating the tribes' water rights to the 
Truckee River should be invalidated because of strong conflict 
of interest in the federal government with Department of Jus­
tice lawyers defending both the Indian and the Bureau of 
Reclamation. The U. S. District Court of Nevada in U. S. v. 
Truckee disagreed and determined that the tribe's water rights 
had been adjudicated in the 1934 Truckee River Agreement and 
the subsequent decision of United States v. Orr Water Ditch 
Company. The Orr Ditch decree prohibited any later claims
by the litigating parties on the water rights concerning the
45Truckee River and its tributaries.
In the mid-1970s judicial interpretation of the
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McCarren Amendment in relation to Indian reserved water rights 
caused grave concern for many Native Americans. In 1952 Con­
gress had enacted the McCarren Amendment which allowed the 
United States to be joined in state court cases determining 
federal rights to the use of w a t e r , I n  New Mexico the state 
engineer and Pecos Valley Conservancy District brought suit 
to adjudicate the reserved water rights of the Mescalero Apache 
Indian Reservation in the Rio Hondo River system. In 1976 
the New Mexico Supreme Court declared that the McCarren Amend­
ment gave state courts concurrent jurisdiction over Indian 
water rights. The court remanded to the district court the 
adjudication of the tribe's reserved water r i g h t s . T h e  
United States Supreme Court reversed its traditional policy 
on Indian water rights by removing them from the sole juris­
diction of the federal courts. In the conjoined decision of 
Colorado River Water Conservation District v. United States 
and Akin v. United States the Supreme Court declared that 
states and the federal government have concurrent jurisdiction 
over the adjudication of water rights including reserved
Indian water rights. It based its opinion on the McCarren
48Amendment and two earlier Supreme Court decision. The
49court referred to U. S. v. District Court for Eagle County 
and U . S. V .  District Court for Water Division 5^^ as recog­
nizing the jurisdiction of state courts over federal rights 
to the use of water. Neither of these cited decisions dis­
cussed Indian water rights. This landmark decree led to in­
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tense apprehension for many Indians who consider state courts 
as a forum consistently hostile to Indians. State judges as 
elected officials tend to be responsive to the desires of 
their constituency. They generally hold that Indians have no 
special rights above that of other citizens. A large number 
of recent decisions support this view. Native Americans fear 
that their guaranteed rights will be circumvented to the needs 
of non-Indian interests.
Partially in response to this apprehension the Depart­
ment of the Interior in 1978 recommended that any litigation 
concerning Indian water rights occur only in the federal 
courts. The Assistant Secretary of the Interior, Forrest 
Gerard, presented the proposal in a speech delivered at the 
Missouri River Basin Conference. President Jimmy Carter 
accepted the four suggestions made by the Department of the 
Interior and incorporated them in his water message to Con­
gress on June 6, 1978. Noting the Indian reaction to the 
extension of jurisdiction to the state courts, Gerard advised 
that Native Americans would be extremely reluctant to submit 
their reserved water rights to state judicial jurisdiction. 
Gerard stated that this would work to the detriment of state 
and Indian interests in settling water controversies. He 
added that federal courts with their background in federal 
law would provide a better forum for deciding such litigation. 
The Assistant Secretary also announced three other recommenda­
tions including the compilation of an inventory of all Indian
140
water claims by the Bureau of Indian Affairs and federal de­
velopment of additional water resources for tribes. The re­
maining recommendation consisted of initiating a policy of 
negotiation between the Department of the Interior, tribes, 
states, and private interests in settling water claims. The 
government contended that negotiation provided a less expensive, 
divisive, and time-consuming approach and would offer a more 
satisfactory settlement. Gerard mentioned three controversies 
being negotiated or already settled by the Department of the 
Interior. He pointed out that the Department of the Interior 
had been negotiating with seven Arizona tribes, Arizona of­
ficials, reclamation representatives, and irrigation and 
mining interests to find a satisfactory solution for all 
parties. The Assistant Secretary of the Interior stated that 
Indian water claims threatened the survival of the Central 
Arizona Project and the economic development of Arizona.
Gerard implied recognition of Indian rights but seemed more 
concerned with the effect the claims would have on state 
development than with adherence to historic Indian water 
rights. Gerard also noted the Department's current discus­
sions with the San Luis Rey River disputants in southern 
California as well as with the Salt River parties in Arizona 
over Indian reserved water rights. He also revealed the 
Department of the Interior’s role in making a multi-million 
dollar adjudication of a water rights controversy between 
the Gila River Pima-Maricopa Indians and Kennecott Copper 
Company.
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Many Indians have opposed Carter's Indian water policy 
and contended that it advocated the surrender of their water 
rights. They favor litigation and fear that a policy of 
negotiation will work to their detriment. They believe the 
Carter policy will lead to termination and they place it on the 
same disastrous level as the General Allotment Act. Indian 
spokesmen maintain that the proposed secret agreement between 
the Yakima Tribal Council and Washington State officials pro­
vided an example of the results of the negotiation policy 
promoted by the Carter administration. If approved the com­
pact would alienate two-thirds of the water belonging to the 
Yakima reservation to non-Indian sources. After its public
disclosure, previously uninformed tribal members along with
52Other Indians voiced intense opposition to the plan.
During the twentieth century various federal agencies 
obtained Indian lands against the wishes of the tribes involved. 
During World War II the government took thousands of acres 
from the Pine Ridge Sioux reservation for a gunnery range. The 
government promised to return the lands after the conclusion of 
the war. In 1964 the federal government declared these lands 
as surplus and four years later the National Park Service at­
tempted to obtain them in order to establish a national monu­
ment and park. Finally in late 1977 the Department of the 
Interior announced that these lands would be returned to the 
Oglala Sioux tribe with trust status. The Forest Service in 
coalition with lumber interests attempted to prevent the Taos
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Indians from regaining their sacred Blue Lake and surrounding 
53area. Again these same interests contrived to obtain 
valuable timber lands of the Colville and Klamath tribes.
The Bureau of Indian Affairs continually failed to up­
hold its trustee duties in the leasing and protection of 
tribal lands during the twentieth century. The Bureau of 
Indian Affairs frequently did not obtain the highest rates 
possible, ineffectually regulated leasing, and sometimes 
leased Indian land without permission. This government agency 
leased lands to oil and gas companies on the Shoshone and 
Arapaho portion of the Wind River Reservation in Wyoming, and 
Turtle Mountain Reservation in North Dakota without the 
Indians' permission. Some Osages in Oklahoma reported that 
Bureau agents leased their land without their knowledge and 
also that they received no money from the transactions. Among 
the Navajos the Bureau of Indian Affairs often failed to ob­
tain fair market value on leases. At Fort Hall, Idaho non- 
Indian lessees received a ninety percent reduction on their 
rates if they installed a well or irrigation system and these 
improvements usually proved to be of inferior quality. Some 
leases on the reservation lands provided Native Americans 
with less than one percent profit made by the leasers in 
their exploitation of the property. Some Indians charged 
the Bureau of Indian Affairs with not adequately supervising 
leasing such as in the case of a Comanche woman in Oklahoma. 
The agency leased her allotment to an unemployed high school
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student with no collateral. Earlier his grandfather, an 
individual with a poor record for lease payments, unsuccess­
fully applied for a lease on the allotment. The youth did 
not make the payment on time but the Bureau extended the 
lease. The Comanche woman had not received a lease payment.
A well-known example of private exploitation of 
Indians' land promoted by a lack of sufficient supervision 
by the Bureau of Indian Affairs involved the Agua Caliente 
Indians of California. This tribe owned valuable lands in 
Palm Springs until the federal government allotted the lands 
among tribal members in 1959. The lands retained their trust 
status. The Bureau of Indian Affairs transferred its trustee­
ship to the state courts who then appointed trustees. Under 
a 1957 California law, the state courts possessed broad 
powers to assign conservators to landowners considered in­
capable of handling their affairs. Edmund Peter Silva, an 
Indian conservator, maintained that by 1961, "everybody was 
grabbing himself an Indian." The guardians pocketed large 
amounts of lease money, kickbacks, and high fees while the 
Indian received only a small portion of his income. Some 
conservators sold the land without the Indian's knowledge. 
After years of allegations and protests by Native Americans, 
Department of the Interior agents investigated and revealed 
the validity of the c h a r g e s . A s  indicated, opportunists 
used similar tactics to obtain powers of guardianship over 
incompetent Indian adults or minors during the early part of
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the twentieth century in Oklahoma. They, as well, exploited 
the leasing of the ward's land to their own economic benefit.
Critics of the Bureau of Indian Affairs disapprove of 
a number of methods used in leasing. They object to "Blank 
Check" leases in which the Indians signed leases without the 
particulars being specified. The lessee then fills in the 
details and Bureau of Indian Affairs agents enforce these
leases. Opponents of Bureau of Indian Affairs leasing prac­
tices also criticized the process referred to as the "90-day 
authority." This involved the leasing of land without the 
owners permission and after a lapse of ninety days the 
Bureau of Indian Affairs confirmed the lease. The Oto in 
Oklahoma claimed they had to honor leases approved by this 
method. Critics deprecated Bureau of Indian Affairs reliance 
on the United States Geological Survey's supervision of gas 
leases. They charged the latter agency of making only oc­
casional superficial checks that in effect allowed corpora­
tions to establish their own rates for leases. Some tribes 
complained about the Bureau of Indian Affairs' policy of ap­
proving ninety-nine year leases. They claimed that prior to 
the implementation of this type of lease few land developers 
came to the reservations but that under the new policy in the
last decade many real estate investors have invaded the re­
servations, particularly in the Southwest. Some tribal mem­
bers accuse the Bureau of Indian Affairs of supporting these 
businessmen often to the disadvantage of the Indians. This
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occurred on the Cochiti Reservation near Santa Fe, New 
Mexico. Tribal members contended that originally the U. S, 
Army Corps of Engineers insisted that a dam be constructed 
on reservation lands and, after the tribe refused to nego­
tiate, Corps spokesmen told them to accept the proposal or 
face condemnation of their lands. After completion of the 
dam, the Bureau of Indian Affairs stated that since the 
Cochiti reserve possessed recreational potential the tribe 
should invite land companies to submit plans for development. 
Tribal governor Celestino Quintana asserted that "We were 
faced with no choice” but to cooperate with the Bureau of 
Indian Affairs and the development companies. As a result, 
one-third of the reservation became a subdivision called 
Cochita Lake that covered 7,500 acres. The lease agreement 
provided that the tribe receive five percent of the revenue 
from the sale of lots and a larger percentage on other 
properties within the development.
Critics disapprove of the Bureau of Indian Affairs 
procedures for appeals concerning leases because they often 
work to the Indian leaser's disadvantage. The lengthy appeal 
process allows a recalcitrant lessee free use of the land 
or additional time to exploit it. If the Bureau of Indian 
Affairs finally determines the lessee failed to fulfill his 
part of the contract, it abrogates the lease. The Indian
57lessor, however, generally loses income on the transaction.
According to some Native Americans the Bureau of
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Indian Affairs did not fulfill its supervisory duties when it
freely granted rights-of-way across their lands, often with
little or no compensation for such easements. The Osage
Indians of Oklahoma complained that the Bureau of Indian
Affairs in turn was reluctant to obtain right-of-way across
lands owned by non-Indians. Such easements obtained at
county expense proved unpopular with the non-Indian electorate
58and county commissioners wanted to secure their votes.
Other Indians have observed Bureau of Indian Affairs 
failure to enforce trespass restrictions on Indian lands. In 
Minnesota a resort owner constructed a canal across the pro­
perty of the Consolidated Chippewas at Leech Lake. On the 
Fort Berthold Reservation in North Dakota white ranchers 
grazed their cattle on the tribal reserve without obtaining 
lease p e r m i t s . T r i b e s  increasingly assume responsibility 
for enforcing trespass laws on their reservations. The tribal 
councils enact licensing and other regulatory laws for both 
tribesmen and non-Indians. Non-Indians have challenged a 
number of these actions of tribal sovereignty in the courts.
Some Native Americans charged the Bureau of Indian 
Affairs with using methods promoting the alienation of Indian 
lands. The agency has the authority to approve and regulate 
the selling of Indian trust lands. The Indian might desire 
to sell his land to the tribe or another Indian but the 
Bureau either sells the land at public auction to the highest 
bidder or restricts the sale to a particular individual
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selected by the Bureau's realty agent. The Bureau of Indian 
Affairs often questions wills that left land to an Indian's 
heirs by declaring that the document failed to provide 
"adequate provision" for the heirs or that the land should not 
be divided among heirs and then proceeds to place the land 
on the open market to be sold to the highest bidder. Another 
method approved by the Bureau of Indian Affairs that some­
times leads to alienation of Indian land derives from the 
power of Bureau realty officers to decide when land can be 
efficiently divided. A non-Indian obtains a share in pro­
perty owned by several Indians and then seeks to purchase the 
remaining interest from the Native American owners. If un­
able to persuade them to sell the land, the individual fre­
quently convinces the Bureau of Indian Affairs officials to 
declare that the land can not be partitioned and the realty 
officers allow him to purchase the shares from the Indians 
at forced sale.^®
Another system used to alienate Indian lands arose
when a destitute Native American tried to obtain welfare but
could not because he owned land. The Bureau of Indian
Affairs then assisted the Indian in selling his property only
to discover that the money from the land transaction made
him ineligible for welfare benefits. The Bureau then held
the funds in trust for the Indian who received the money
61in gradual payments.
By the 1970s many Native Americans still failed to
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exploit their land resources because many difficulties faced 
them. A large amount of land, over six million acres, pos­
sessed heirship status thus making it arduous to use the 
property. The "checkerboard" separation of Indian and non- 
Indian land created another obstacle. Much of the Indians' 
real estate, as well, consisted of sub-marginal lands. Many 
Native Americans also lack sufficient capital to develop ef­
fectively their land, lack the inclination to adopt alien 
patterns of farming or ranching, or do not possess requisite 
business skills. These latter reasons promote leasing to
non-Indians. On the Pine Ridge Reservation whites have
62leased over half of the land. Many tribes increasingly 
move in the direction of developing their land resources 
either in agri-business, industrial development, or recrea­
tional facilities. Tribes such as the Navaho, Northern 
Cheyenne, and Crow represent only a few examples of the 
aboriginal peoples playing a more active role in the exploi­
tation of their lands either through business or in obtaining 
better leases for their remaining resources.
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CHAPTER V
APPROPRIATION OF THE HAWAIIAN LANDED ESTATE PART ONE
James Cook's discovery of the Sandwich Islands in 1778 
brought an era of change to native Hawaiiens. Increasing con­
tact with traders and missionaries from Europe and the United 
States transformed native culture and drastically diminished 
the Hawaiian population.
Cook's discovery profoundly influenced the future 
course of Hawaiian history. The publication of his Pacific 
travels announced the presence of the Hawaiian Islands and re­
vealed the rich Chinese market for furs collected in the 
Pacific Northwest.^ Consequently a prosperous trade dominated 
by Americans developed between the Northwest coast and China. 
After the American Revolution, Great Britain closed many 
trading centers to American ships. Seeking new markets. New 
England traders developed the triangular China trade. Travel­
ing from Boston, the traders based themselves in Hawaii. From 
there they traded for furs among the Pacific Northwest tribes, 
then proceeded to China to trade them for tea, silk, and other 
goods which they carried to New England. The Hawaiian Islands 
were an excellent spot for obtaining water, wood, and fresh 
provisions and for wintering.
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Trading ships began to frequent the Hawaiian Islands
after 1785. Until 1789 British trade dominated in the Pacific
when American commerce surpassed it. Early traders bartered
nails, pieces of iron, and trinkets for Hawaiian vegetables,
meat, water, and firewood. The trade favored the mariners
but Hawaiiens coveted Western goods. After the Hawaiiens
became more adept in commercial transactions, they demanded.
a more equitable exchange and additional items including
guns, ammunition, and cloth. After 1810 sandalwood became
2
an important Hawaiian exchange item.
Within a decade after Cook's visits, Britishers, Span­
iards, Russians, and Americans realized the rich trade poten­
tial of the Hawaiian Islands and they recommended that their 
governments establish some form of control over the archi­
pelago. In 1789 a Spanish naval officer. Ensign E. J.
Martinez recommended to the viceroy of New Spain that Spain 
colonize the Hawaiian Islands and prohibit trade with other 
nations. Although the viceroy remained uncertain about the 
proposed endeavor, in 1791 he sent Lieutenant Manuel Quimper 
to explore the islands. Spain, however, was declining as a 
maritime power and thus was unable to carry out Martinez's 
recommendations. In 1790 John Meares, a British subject, who 
had visited the Hawaiian islands in 1787 and 1788, stated that 
the Islands possessed great commercial potential for Great 
Britain and observed that Providence, by allowing a Britisher 
to discover the islands, intended them to become a part of
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her empire, George Vancouver, a British navigator, visited 
Hawaii in 1792, 1793, and 1794 and attempted to extend 
British sovereignty over the islands. In 1794 the Hawaiian 
alii, the island chiefs, agreed to cede Hawaii to Great 
Britain. Although Vancouver believed the alii formally ceded 
the Hawaiian Islands, the chiefs conceived of the transaction 
on a different level. They believed that they had arranged 
a defensive alliance which assured British protection from 
their enemies. Unfamiliar with Western practices and termi­
nology, the Hawaiian chiefs could not understand the role of 
a colony. Vancouver agreed that the chiefs retained their 
power and authority. At any rate the British government did 
not ratify the agreement, although many foreign nations ap­
parently assumed that Great Britain had established juris­
diction over the islands. In 1816 a British naval officer 
proposed that Great Britain establish a military base on the 
islands because a colony there would benefit British commerce 
and perhaps check Russian expansion in the Pacific. This
3
recommendation also was not acted upon.
Between 1815 and 1817 Russia threatened Hawaiian 
sovereignty. A German, Georg Anton Scheffer, received a 
commission from Alexander Baranov, director of the Russian 
American Company, to recover the cargo of a wrecked vessel 
at Kauai, to arrange for trade between the Hawaiian Islands 
and the Russian American Company, and possibly to secure 
"a footing" in the islands. Baranov promised to provide
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Scheffer with three vessels to carry out the mission. Posing 
as a naturalist, Scheffer gained the favor of Kamehameha I, 
king of the islands, who granted him the use of land to raise 
food. Scheffer then told Kamehameha I of his mission to re­
cover the cargo of the wrecked Russian vessel. Scheffer went 
to Kauai and established a close relationship with Kaumualii, 
the island's chief, by his skills as a physician and promises 
to help free the Kauai chief from Kamehameha I's rule.
Scheffer became the virtual ruler of Kauai until 1817 and 
placed the island under Russian dominion. Kaumualii agreed 
to grant the Russian American Company a monopoly over Kauai's 
sandalwood, the right to establish plantations on the island, 
the possession of one-half of the island of Oahu, and abso­
lute control over four harbors on Oahu. Since Kaumualii did 
not control Oahu, Scheffer arranged to provide him with 500 
Russians and a vessel to enable Kaumualii to conquer Oahu. 
Kaumualii agreed to pay for the vessel with sandalwood and 
other supplies. Scheffer then returned to Oahu to institute 
the terras of the agreement made with Kaumualii. Scheffer 
built a blockhouse at Honolulu and flew the Russian flag over 
it. The Russians also entered a heiau, a Hawaiian sanctuary. 
Aroused by these Russian activities, Kamehameha I ordered 
the Russians to leave the Hawaiian Islands. Scheffer left 
Oahu but returned to Kauai and erected a fort and exchanged 
a ship with Kaumualii for valuable tracts of land.' Protests 
lodged by foreign traders, mainly American, against Scheffer's
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ventures, Kamehameha's order for Kaumualii to oust the 
Russians, and perhaps Kaumualii's distaste for Scheffer's 
domination, combined to persuade Kaumualii to expel the Rus­
sians. After a show of resistance by the Russians, Kaumualii 
forcibly drove them off Kauai, Scheffer journeyed to St. 
Petersburg with hopes of persuading Czar Alexander I to con­
quer the Hawaiian Islands. The directors of the Russian 
American Company attempted to persuade the Czar to consider 
colonization there. The Russian government's refusal evi­
dently rested with the belief that Great Britain would pro­
tect the islands and the Czar hesitated to antagonize the 
British. According to some reports, Baranov repudiated 
Scheffer's activities. Otto von Kotzebue, a Russian naval 
officer who visited the Hawaiian Islands in 1816 and 1817, 
assured Kamehameha I that the Russian emperor did not sanc­
tion Scheffer's aggression. This evidently strengthened 
Kamehameha I's resolve to expel Scheffer and his men.*
Commercial intercourse with foreign traders had far- 
reaching repercussions in the internal affairs of the Hawaiian 
Islands. The Hawaiian chiefs, impressed with guns, eagerly 
demanded and received arms and ammunition from many of the 
traders. Possession of Western military war materials and 
training by foreign residents in Western techniques of war­
fare caused the Hawaiian chiefs to increase their inter­
island wars. Many natives died in these contests, crops were 
neglected and much land was idle. More importantly for the
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future of the islands, the Hawaiiens" use of guns enabled 
Kamehameha I to unify the islands. By 1795, Kamehameha con­
trolled all of the Hawaiian Islands except Kauai and in 1810 
Kaumualii agreed to accept Kamehameha I as sovereign although 
Kaumualii retained actual control of Kauai until his death 
in 1824.5
Foreign contact altered the land tenure system slightly 
during the early period of the trading era and set the stage 
for substantive modifications in later years. After Hawaiiens 
commenced commercial activities with Westerners, the natives, 
especially the chiefs, developed a desire for the products 
of Western technology and an awe for the skills and knowledge 
of the foreigners. As a result, the chiefs and Kamehameha I 
eagerly requested foreign seamen to work in the islands as 
carpenters, shipbuilders, masons, interpreters, blacksmiths, 
physicians, gunnery instructors, and advisors. In return 
the chiefs gave the foreigners land. To Hawaiians this 
meant the free use rather than title to land. Early resi­
dents accepted Hawaiian customs including the land tenure 
system. Their property rights paralleled those of the natives 
or chiefs, with their tenure being revocable at the will of 
the higher chiefs, or the king. If the foreigners conducted 
themselves properly, their tenure remained fairly stable.
Many of the settlers received the status of chiefs. They 
paid tribute to the chiefs and king and in turn received 
tribute from the commoners residing on their l a n d s . ^
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Some of the early residents including Englishmen 
Isaac Davis and John Young and the American Oliver Holmes 
closely associated with Kamehameha I and became his trusted 
advisors. The alii accepted them as chiefs and Kamehameha I 
appointed Young governor of Hawaii and later Oahu. Holmes 
occasionally assumed the same position on Oahu. In 1795 
Kamehameha I left Davis in charge of Hawaii while the King
7
waged war on some of the other islands.
Many of the early Western residents encouraged Hawaiian 
dependence on white skills. Archibald Campbell residing in the 
Islands in 1808 observed that foreigners in the king's service 
refused to instruct natives in Western arts. Boyd, the king's 
carpenter, believed, as did many other whites, that he should 
not teach the natives since their acquisition of Western know­
ledge or skills would lessen his status. Isaac Davis noted 
that the natives would cease to encourage trade with foreigners 
if the Hawaiians acquired abilities to make and utilize foreign 
materials. John Adams, a Hawaiian chief, requested Campbell
to teach him to read but Davis refused, explaining, "They will
0
soon know more . . . than ourselves."
Only five white residents lived in the Hawaiian Islands 
in 1790 but by 1817 nearly 200 resided there. The size of the 
foreign community varied greatly because many were transient sea­
men who intended to remain in the islands for a short time.
Many sailors deserted their ships or their captains released 
them while in the harbors. Frequently maritime traders pre-
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ferred to recruit native Hawaiians to replace the white sailors 
since Kanakas were considered superior mariners. Vancouver 
recommended that Kamehameha expel sailors and prohibit most 
foreigners from residing in the islands because of their pro­
pensity for drinking and carousing. Kamehameha I desired 
only industrious whites, but he refused to deport sailors be­
cause of their knowledge of firearms. In late 1814 and early 
1815, however, he ordered all whites without land assignments 
to leave the islands. In 1820 Liholiho (Kamehameha II) at-
9
tempted to banish undesirable white residents.
While Kamehameha I ruled the Hawaiian Islands, the 
land tenure system remained virtually unchanged from ancient 
times. After 1795, Kamehameha I owned all of the land in the 
Hawaiian Islands except Kauai and in 1810 he obtained that 
island. He subdivided the lands according to ancient custom, 
although he gave the largest districts to the highest alii.
To a considerable degree Kamehameha I allowed the heirs of 
deceased chiefs to retain possession of the ahupua'as and 
ili ku's. Kamehameha's policy of requiring the higher chiefs 
to remain with him continuously somewhat altered the land 
system. This mandate led to a high degree of absentee land­
lordism. The actual management of the alii's lands fell to 
subordinate chiefs or konohiki. In the pre-contact period, 
the higher chiefs actually resided within their ahupua'a or
ili ku.lO
The organization of the royal government closely
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paralleled that of the land system. Kamehameha I added one 
important feature to the government structure by installing 
a governor over each island except Kauai, where Kaumualii, 
the former king of that island, remained the ruler until his 
death in 1824. On the other islands Kamehameha changed gov­
ernors frequently. This alteration resulted from Kamehameha's 
plan to prevent rebellion and break the close ties of loyal 
attachment of the higher chiefs' to their home region and 
their commoners. Also with the higher alii continually in 
his royal court, he required agents to oversee the affairs 
of the islands. The duties of the governor largely centered 
on ensuring the efficient collection of taxes by the 
konohiki.
With the onset of a relatively peaceful era, the king 
no longer required warrior chiefs to defend his lands and this 
brought an end to the need for redivision of lands. This 
factor along with the increasing power of the higher alii, re­
sulted in only a few reallocations of lands in 1819 when 
Kamehameha II ascended to the throne. Consequently most of 
the lands remained in the possession of the chiefs who had 
received them from Kamehameha I. In 1825 the hereditary 
holding of lands became a legal part of the land tenure sys­
tem when the council of chiefs who appointed Kamehameha III
12as sovereign sanctioned this principle.
Trade with foreigners brought a change from a subsis­
tence economy with land valued for its use and resources to
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a commercial economy with the land and its products assuming 
commercial value in which the commodities could be exchanged 
for foreign goods. The chiefs' desire for trade, foreign 
goods, and liquor led them to exact increasingly excessive 
demands from the makaainana which had the effect of worsening 
the commoner's material welfare and producing greater in­
security in their land tenure. At the same time the alii's 
wealth and stability in property rights increased. The high 
demand of food-stuffs required for trade with the increasing 
number of traders visiting Hawaiian shores caused the chiefs 
to require larger amounts of produce and to extend the work 
load of the commoners in their production of yams, hogs, and 
vegetables. During the 1790s trade for sandalwood began with 
the Hawaiian chiefs, although it did not become a major item 
of trade until after 1810. The sandalwood era affected the 
land tenure system in several ways. The mountainous areas 
assumed a high value whereas formerly they possessed only a 
nominal value. Kamehameha I placed a royal monopoly on the 
sandalwood until 1819 when the chiefs forced his successor, 
Kamehameha II, to share the trade with them. Trade for 
sandalwood undermined the native land tenure system. The 
chiefs, especially the konohiki, became capricious in their 
treatment of the makaainana and made oppressive demands of 
the commoners. Frequently the makaainana remained in the 
mountains for months at a time felling trees, dragging the 
logs on their backs for long distances over rough terrain
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in order to store the sandalwood in the chiefs' warehouses.
Consequently the farming activities of the commoners suffered.
At times, cultivation and fishing virtually ceased. The
makaainana often produced only slightly more than the amount
required by the chiefs and konohiki. Enforcement of kapus
on fishing grounds during the spawning season ended which
resulted in the depletion of breeding grounds for fish. Deep
sea fishing, a cooperative effort, also virtually ceased.
The inattention to fishing and farming organization materially
affected the food supply of the commoners and the efficient
utilization of the land and sea.^^
The growth of the whaling industry after 1820, its
subsequent use of the Hawaiian Islands as a refreshment place,
and the influx of commercialists associated with whaling,
augmented the economic oppression of the commoners commenced
during the China trade and sandalwood eras. If the makaainana
failed to meet the excessive labor and tax requirements the
konohiki often removed the commoners from their lands and
reassigned the fields. The chief who often maintained a
paternal attitude toward the makaainana on his lands in the
period prior to the development of a trading economy, became
concerned only with his own selfish needs. As a result of
the commercial emphasis within the Hawaiian economy, many
commoners moved to the towns springing up on the coast.
Urbanization undoubtedly resulted from the oppressive demands
14of the alii and the lure of town life.
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After 1820, Hawaii developed as an American frontier. 
New England experienced a period of both commercial and re­
ligious expansion. Many New England missionaries, traders, 
and merchants turned toward the Hawaiian Islands. The archi­
pelago soon became essentially an American colony with the 
settled traders, merchants, and missionaries acquiring ex­
tensive internal and external power among the Hawaiians. By 
the 1840s these American settlers controlled the government 
and economy although the native Hawaiian chiefs and king 
nominally retained power until 1893.
The influence of these new immigrants led to intensive 
alterations within Hawaiian society and ultimately transformed 
the native land tenure system into one based on Western con­
cepts of property. By obtaining extensive influence with 
the chiefs and king as trusted advisors, infiltrating the 
native government in important positions, and acquiring pos­
session of land within the kingdom these Americans overturned 
the native land tenure system and government through internal 
subversion.
In contrast to the American Indian, the foreign in­
vaders secured control of the Hawaiian government and under­
mined the native land system in a comparatively short period 
of time. The ancient Hawaiian property and governmental 
system largely provided the requisite factors enabling the 
whites to quickly subvert the native order. The Hawaiians' 
high respect for individuals with superior power, knowledge.
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and skills, led the alii to accept Westerners as equals or 
chiefs. The Hawaiians were accustomed to following the dic­
tates of chiefs who possessed superior power and abilities. 
Having a natural tendency of adaptability the natives quietly 
accepted what fortune bestowed upon them. Hawaiians were 
accustomed to transferring their loyalties and subservience 
to different chiefs; they continued this practice with resi­
dent foreigners many of whom received the status of chiefs.
The chiefs exacted such excessive tribute and services from 
commoners that they had little incentive to save and were 
customarily prodigal in sharing their possessions. The 
Hawaiians transferred to the whites this habit of giving 
away all or any amount of their possessions. The chiefs 
allowed the foreigners to use land and accept the customary 
tribute in the same manner as the alii. Since many Westerners 
possessed technology and knowledge of Western civil and dip­
lomatic law, the chiefs relied heavily on the settlers' 
abilities in dealing with the imperialistic nations whose 
citizens frequently visited Hawaiian shores. Another impor­
tant reason for the foreigners' ascendancy to positions of 
power lay with the Hawaiians' awe of Western military superi­
ority. Hawaiians followed certain Western patterns of inter­
national relations to retain their independence as a nation. 
This led to a high degree of reliance upon foreign residents 
who became trusted advisors. Also Hawaiian leaders realized 
the need for compromise with the imperialistic nations when
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they appeared with their gunboats to require the Hawaiians 
to guarantee security of foreign property. The settlers' 
acquisition of land and native dependence on Westerners set 
the stage later for alienation of Hawaiian land and sove­
reignty.
Although the process of dispossession occurred with 
relative ease, the Hawaiians did not alter their government 
or land tenure system without resistance. Their opposition 
to change surfaced in the form of slow compromise with the 
chiefs succumbing to foreign pressure by degree. Finally 
when foreign advisors had assumed effective control of the 
government and Hawaiians could no longer forestall the pres­
sure of the settlers and gunboats, the old order collapsed.
Although numerous visitors commented on the insecurity 
of land tenure and the need for change, agitation for revi­
sion of the property system developed only after 1820 among 
residents and foreign representatives. The later immigrants 
to the Hawaiian Islands consisted of merchants, traders, as 
well as missionaries. These individuals, largely New 
Englanders, brought with them close ties to their culture 
and its concepts of a highly-developed sense of individual 
ownership of property. They opposed the native system of 
ownership resting with the king and with the inhabitants pos­
sessing only the usufruct with revocable tenure. These later 
colonists differed remarkably from the earlier residents who 
accepted the native land system and customs. Normally the
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first settlers retained only a loose relationship with their 
country and families, thus enabling them to have more flexi­
bility in their attitudes toward the native order. The 
Hawaiians by treating these early residents as chiefs, be­
stowed a status and subsequent wealth upon them superior to 
that which they possessed among their own countrymen. Their 
high position and prosperity rested with the maintainance of 
the native land system with the superior property rights of the 
king and chiefs. Evidently few of these men had commercial or 
entrepreneural ambitions of promoting a personal empire which 
necessitated the acquisition of land in fee simple. The later 
settlers, however, were concerned with increasing their own 
material welfare as well as promoting the economic prosperity 
of the Hawaiian nation. They saw the native land system as 
an impediment to such economic advancement.
After 1800 a few whites established trading posts or 
businesses in the Hawaiian Islands. After 1820 the flourish­
ing sandalwood trade and within a decade the prospering whaling 
industry led to increased settlement by New England commer­
cialists in the islands. They requested land for the erection 
of their houses, stores, and warehouses. The king and chiefs 
granted usage of plots of land but retained ownership of the 
land. Foreigners in service of the alii also continued to 
receive the use of land. Some settlers obtained lands by 
marrying native women and by becoming naturalized citizens.
The foreigners' tenure paralleled that of the chiefs and was
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revocable. However, once haoles, or whites, secured land 
they tended to consider it in terms of Western property rights. 
They proceeded to lease, buy, or sell the land to fellow 
foreigners. This attitude often brought them into conflict 
with the chiefs who held to the traditional concepts of pro­
perty. After 1830 numerous cases arose of violation of the 
native property system by foreigners.
The chiefs frequently bestowed the use of fertile 
lands to the New England missionaries who began arriving after 
1820. The missionaries accepted these lands to provide sub­
sistence for their families and to instruct the commoners in 
Western techniques of land utilization. Their policy con­
sisted of showing the makaainana the best methods of culti­
vation and husbandry. They also instructed the commoners 
in constructing stone walls around the farm lands in order 
to protect the fields from cattle and horses which freely 
roamed the countryside and often destroyed crops. These 
animals, descended from livestock left by Vancouver and early 
traders, had proliferated. The missionaries also encouraged 
industry among the commoners. They believed the native's 
lack of initiative resulted directly from the property system 
which stultified the makaainana's motivation to farm lands 
adequately. The missionaries and commercialists as repre­
sentatives of Western culture believed in continual hard work. 
The Hawaiian attitude contrasted greatly with the Western.
They believed in exploiting the soil or waters only to the
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extent of meeting their immediate needs. The missionaries 
opposed the native land tenure system because they viewed it 
as a detriment to the commoners' prosperity and their con­
tinued existence as a race. They urged private ownership of 
land by the natives, alleviation of the oppressive system of 
taxation, and the enactment of laws promoting native industry. 
Both missionaries and commercialists advocated the transfor­
mation of the native land tenure system to one conforming 
to Western concepts of private ownership.
The haole rationale for changing Hawaiian land tenure 
resembled that applied by whites to Indians. Western morality 
and desire for land constituted the major factors motivating 
appropriation of the native's land.
Most missionaries sincerely believed that owning land 
in fee simple would save the Hawaiian race from extinction. 
They maintained that the traditional Hawaiian feudal system 
of land tenure exploited the natives and encouraged them to 
be lazy and unproductive. Haoles asserted that insecurity of 
land tenure and excessive taxation of the products of the 
soil comprised a major obstacle to industry. Economic pro­
gress and prosperity would not come until natives toiled 
the soil with industry. Both missionaries and commercialists 
contended that private ownership of land and secure rights 
to its produce would promote sedulity and motivate the com­
moners to increase production. Inspired by self-interest the 
natives would augment their productivity. Each commoner would
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become attached to his land and would have "his home, his 
house, his cattle, the products of his own industry to love, 
to defend." The natives would become small independent farm­
ers with flourishing and productive farms. Furthermore, 
prosperous natives would be inclined to propagate more children 
thus arresting the decline in native population. The haoles, 
mainly New Englanders, also believed that in order to become 
civilized a people must accept the concept of private property
and become cultivators of the soil. Some of the missionaries
17wanted the natives to own land but opposed white ownership.
After 1820 hostile feelings developed between the 
missionaries and many of the commercialists. The former con­
demned the commercialists for encouraging unchristian be­
havior while the latter denounced the missionaries for in­
ducing the natives to adhere to Puritan practices which 
hindered activities of the foreigners. Businessmen charged 
missionaries with promoting idleness and lack of industry 
among the natives by keeping them from the fields to instruct 
them in religion and educational pursuits. Missionaries 
defended their activities by arguing that religious and edu­
cational enlightment encouraged the natives to become in­
dustrious. They also maintained that since the climate 
enabled the natives to labor for only short periods in order
to meet their needs, time remained for instruction in reli-
18gion, morality, and learning.
A majority of the foreigners, excluding many mis-
172
sionaries, wanted land for agricultural, commercial, and 
private use. Demand for private ownership of land increased 
in the 1830s and 1840s when the foreign community realized 
the profitability of agriculture in the Hawaiian Islands. 
American expansion into California and the Pacific Northwest 
in the 1840s opened new markets for Hawaiian produce. Most 
haoles were reluctant to invest heavily in land that could
19be taken from them at any time and which they could not sell.
Whites also argued that possession of individual pro­
perty by foreigners would increase the prosperity of the 
Hawaiian Islands including that of the natives. The haoles
asserted that their industry would provide models for the
20natives and motivate them.
The haoles believed that land should be used to its 
utmost potential. They contended that under the native land 
tenure system Hawaiiens failed to exploit the land to its 
maximum utility. Westerners claimed that the natives, indo­
lent and idle at that time, did not exploit fully the land, 
and wasted the fertile soil. With individual ownership, 
haoles could develop the land. They contended they should 
have that right. The whites failed to consider the conflict 
between native concepts of land utilization and Western ideals 
of land usage. The natives normally worked the soil to the 
degree required to satisfy their families' immediate needs. 
Westerners viewed agricultural pursuits along commercial lines. 
Extensive production above that required for their own sub—
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sistence was needed to promote commercial enterprises and
21increase the prosperity of the Hawaiian Islands«
Adding to the haoles* desire for land for commercial 
and agricultural pursuits was the prevailing belief that the 
native race was quickly becoming extinct. Strong indications 
supported this idea because the native population had de­
creased dramatically since their first contact with whites 
due to the introduction of venereal disease, measles, other 
diseases, and exploitation by Westerners in the sandalwood 
industry and other enterprises. The haoles sought to insure 
that the land would be theirs when the aboriginal population 
expired.
Proponents of alodial land tenure advocated several 
plans which insured that both natives and foreigners would 
receive sufficient land for production. One advocate sug­
gested that the government award to each commoner five times 
the amount of land which he cultivated. If the natives did 
not toil their fields, then the lands would revert to the 
government which would place the lands on the market at a 
price conducive to foreign investment. After the natives
obtained their allotments, sufficient land would remain for
22foreign purchase.
Foreign residents frequently requested the aid of 
representatives of their home governments to persuade the 
Hawaiian government to grant more secure property rights and 
individual ownership of land. Most naval officers visiting
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Hawaiian shores urged Hawaiian leaders to institute changes 
in the land system. This sustained pressure reinforced the 
inward forces working to destroy the ancient land tenure 
system.
In 1825 Lord Byron arrived at the Hawaiian Islands on 
the British ship H. B. M. S. Blonde, which carried the bodies 
of King Kamehameha II and the queen, who had died while 
visiting Great Britain. Lord Byron attended the meeting of 
the council of chiefs which conferred the kingship on the 
deceased king's younger brother, Kauikeaouli, and he delivered 
a speech on civil and political affairs. Byron and Kalanimoku, 
the young King's appointed guardian and regent, recommended 
that the Hawaiian chiefs adopt the principle of inheritance 
of lands. The council of chiefs approved the proposal. Sus­
tained pressure to adopt this change before Byron's advent had 
softened resistance. The chiefs were ready for the change.
Byron's recommendation represented a climax to an extended 
23campaign.
The following year. Captain Thomas C. Jones of the 
U. S. S. Peacock visited the Hawaiian Islands and forced the 
Hawaiians to sign a treaty which required the chiefs to pay 
all outstanding debts which they had accumulated over a period 
of years to American traders involved in the sandalwood and 
whaling industry. Although the United States Congress never 
approved the treaty, the terms of the agreement affected the 
property rights of foreign residents in the islands. The
24Hawaiians acted on the assumption that it had been ratified.
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During the 1820s and 1830s the American government's 
commercial agent, John Jones, frequently requested the Ameri­
can Secretary of State to send American warships to the is­
lands on a semi-annual basis. Jones believed the presence of 
American vessels in Hawaiian anchorages would ensure security
of property for the American residents and provide protection
25for the growing commercial activities of the Americans.
Jones, with European diplomats in the Hawaiian Islands, 
frequently brought foreign property claims to the attention 
of the Hawaiian government. They tried to force the accep­
tance of the Western property system on the Hawaiians. Often 
the foreign representatives attempted to intimidate the king 
and chiefs into approving the claims through the use of
26abusive language and threats of force by foreign warships.
After 1836 British, American, and French naval officers 
regularly tried to persuade or compel Hawaiian officials to 
conclude treaties which provided certain guarantees for for­
eign property. These representatives believed it was their 
duty to enforce property rights of their countrymen residing 
in the islands. The presence of warships and consultations 
by naval officers with the chiefs led to a reconsideration 
of the property system and encouraged the changes urged by 
the commercial residents and missionaries.
In September, 1836,Commodore E. P. Kennedy of the 
U. S. S. Peacock arrived at Oahu and attempted to settle com­
plaints from the foreign community, especially those of
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Americans. Kennedy discussed with Kamehameha III and the
major chiefs such issues as the nature of foreign tenure,
property rights, the privilege of transferring property and
the right to lease agricultural land. Kinau, governor of
Oahu and Kuhina-nui, maintained that when the king allowed
foreigners to use lots for houses and buildings he never
alienated his right to the land. When the possessor of the
lot left the islands or died, the land reverted to the king.
Kinau further stated that the king would agree to the sale
or transfer of such property if the transferee met the
27king's approval.
During another conference Kamehameha III contended that 
he would lose his right to the land if he allowed the free 
transfer of property and that he would soon alienate the en­
tire country from his sovereignty. Although the King approved 
the leasing of agricultural lands on a selective basis, he
refused to sanction the principle of leasing because he had
28not given the matter sufficient thought.
Commodore Kennedy failed to reach an agreement with 
the King but left a letter stating his views on foreign pro­
perty rights. Kennedy hoped that the talks would lead the 
chiefs to guarantee the right of transfer of property and 
the leasing of agricultural lands. Kennedy, in agreement 
with many foreign residents, asserted that the Jones treaty 
of 1826 inferred the existence of such rights and privileges 
for American residents. The American Commodore argued that
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such property rights would increase the prosperity of the
29Hawaiian nation.
C. K. Stribling, the acting commander of the U. S. S. 
Peacock/ recommended that the Hawaiian government change its 
land tenure system in order to insure the prosperity and 
continued existence of the Hawaiians. He urged the chiefs 
to place a fixed rent on the tenants' land with the remainder 
of the produce assured to the cultivator. Stribling also 
suggested that the chiefs institute a policy providing for 
security of property for both natives and foreigners, equal 
and moderate taxation for the natives, cessation of compul­
sory labor, and the leasing of agricultural lands to foreign­
ers for cotton, coffee, and sugar production. A crew member 
of the U. S. S. Peacock in a letter to the editor of the 
Sandwich Island Gazette stressed the need for security of 
land tenure since this would lead to an increase in land 
cultivation and halt the decrease in the native Hawaiian 
population.^®
The efforts of Lord Russell, British commander of the 
H. B. M. S. Acteon, and the British consul, Richard Charlton, 
in late 1836 led to a treaty between the two nations which 
contained a Hawaiian guarantee of certain property rights for 
foreign residents. The treaty came at the height of foreign 
agitation for alodial ownership of land. The British repre­
sentatives did not gain the right for foreigners to own land. 
The pact reaffirmed the king's ownership of the land. One of
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the major issues which Charlton brought forward dealt with the 
security of ownership of buildings. Prior to Russell's ar­
rival, Hawaiian officials had seized the house of an English­
man, George Chapman. Charlton and Russell pressed for the 
restoration of the house in the same condition as when taken 
and finally the King agreed to the demands. Lord Russell in­
tended to obtain a treaty which guaranteed security of pro­
perty for foreigners. He presented to the King a treaty writ­
ten by a British resident but Kamehameha III refused to agree 
to some of its terms. The chiefs produced their own treaty 
which the British officials considered unsatisfactory and 
then threatened an end to the friendly relations between 
England and the Hawaiian Islands unless the Hawaiians agreed 
to more liberal terms. Under the threat of force and after 
much debate the chiefs and Kamehameha III concluded a treaty 
which acknowledged foreign ownership and protection of build­
ings and the right for haoles to transfer property with the 
prior knowledge of the king. The treaty also enabled the 
heirs of a deceased resident or the British consul to settle 
the debts and estate without interference by Hawaiian au­
thorities. Lorenzo Lyons, a missionary, stated that Lord 
Russell's activities frightened the Hawaiians into "selling" 
land to the foreign residents. In 1837 Henry A. Pierce, a 
resident American businessman, remarked that the visits of the 
American, English, and French warships during the preceding 
sixteen months had "established inviolability of property
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and persons, and the natives taught and made to fear the
'Laws of Nations'.
Another instance of foreign naval officers impairing
the King's control of land occurred in 1839 when the French
frigate L'Artemise arrived in Honolulu. Captain C. P. T.
Laplace primarily was concerned with the religious freedom
of French Catholic priests and their Hawaiian converts. On
the day of his arrival, July 9, Laplace delivered an ultimatum
to the King stating that unless he agreed immediately to five
demands which he listed, the frigate would attack Honolulu.
One demand ordered Kamehameha III to grant a plot of land to
the Catholic priests for the erection of a church in Honolulu.
Laplace offered his ship as a place of safety for all foreigners
except Protestant missionaries whom he considered responsible
for the Hawaiian policy of persecution of French priests and
Catholics. In the absence of the King from Honolulu, Kekau-
luohi, the kuhina-nui and the governor of Oahu agreed to the
terms. Before leaving the Hawaiian Islands, Laplace signed
a treaty with Kamehameha III which guaranteed the protection
32of French residents in their "persons and property".
The visits of the American, British, and French war­
ships between 1836 and 1839 secured the protection of certain 
property rights for foreign residents in the Hawaiian Islands. 
The British and French treaties specifically guaranteed these 
privileges for their subjects while the American position re­
mained uncertain. In 1839 P. A. Brinsmade, the American
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commercial agent, sought to ascertain the status of American 
residents. Kamehameha III stated that Americans enjoyed the 
same rights and privileges granted to British and French 
residents. The previous year William Richards, an American 
political advisor to the Hawaiian government, had sent a 
proposed treaty to officials of the United States government. 
In it the chiefs and King reiterated their views on the native 
land tenure system and American property rights in the islands 
The proposed treaty declared that Americans could "hire and 
occupy" houses and warehouses "in accordance with the laws 
and customs of the country." It reaffirmed the king's owner­
ship of all lands in the islands and stated that any house- 
lots taken within ten years would be reimbursed by the Gover­
nor. State Department officials placed the document in their
33files without attempting to gain Senate approval for it.
The next major foreign interference in internal land 
matters occurred in 1842 when Lord George Paulet arrived in 
the Carysfort at Honolulu. Paulet specifically visited the 
Hawaiian Islands at the request of former British Consul 
Richard Charlton who had brought a list of charges against 
the Hawaiian government for alleged unfair treatment of 
British subjects. Lord Paulet immediately demanded a per­
sonal interview with the King but the Hawaiian government 
denied his request and instead suggested that Paulet speak 
with Gerrit P. Judd, the King's representative. Lord Paulet 
then issued an ultimatum consisting of six demands to be met
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by the following afternoon or the Carysfort would attack 
Honolulu. Paulet offered asylum to English residents on 
board a British ship and Commodore John C. Long provided his 
vessel as a place of safety for American residents. The 
foreign residents, fearful of a British attack, began moving 
their possessions on board the ships until they learned that 
the King acquiesced under protest.
One of the major demands and one which would involve 
the Hawaiian government in a lengthy period of litigation 
and difficulties with the British government concerned a land 
claim of Richard Charlton. Charlton had brought a claim for 
certain lands in the center of Honolulu in 1840 and the 
Hawaiian government had refused to acknowledge title to most 
of the land claimed by the British consul. Paulet ordered 
the immediate removal of the attachment the Hawaiian govern­
ment had placed on Charlton's property, surrender of all land 
claimed by him, and reparation for losses incurred by him 
and his representatives as a result of the government's pro­
ceedings. Not content with the King's agreement to the de­
mands including the Charlton claim, Alexander Simpson, the 
acting British consul, and Paulet required the King to sign 
a confirmation of the 299-year lease allegedly given Charlton 
in 1826. Charlton had appointed Simpson as his replacement 
when he returned to England to report his difficulties with 
the Hawaiian government. The Hawaiian government refused to
acknowledge the appointment until Paulet forced its acceptance
35of Simpson's position as one of the six demands.
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Paulet and Simpson also interfered in the internal af­
fairs of the Hawaiian nation by ordering the King to reverse 
certain court decisions and pay large indemnities to foreign­
ers. Kamehameha III refused to agree to these demands and 
after many conferences with the British officials, Judd and 
Kamehameha III decided that Paulet and Simpson were seeking 
to take possession of the islands. After some consideration 
of ceding the Hawaiian Islands to France, the United States, 
or both, Hawaiian officials decided to cede the islands pro­
visionally to Great Britain under protest and with the under­
standing that the Hawaiians would rely on the British govern­
ment's sense of justice to restore the islands to the King 
once it learned of Paulet's activities. The provisional 
cession was decreed on February 25, 1843, and included pro­
vision for the operation of a provisional government. The 
King and chiefs retained authority to rule on native affairs 
while a commission comprised of Kamehameha III or his deputy. 
Lord Paulet, and two other British officers would deal with 
affairs concerning the foreign residents. No sales, leases, 
or transfer of land by the commission or by natives to 
foreigners would occur until the Hawaiian representatives had 
returned from England. Paulet dispatched a ship to London 
with the details of the proceedings occurring in the Hawaiian 
Islands. Without Paulet's knowledge the Hawaiian government 
also sent a report to the British government which it gave 
to an American merchant, James F. B. Marshall, who traveled
36on the British ship as business agent for Ladd and Company.
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When the Hawaiian officials in London learned that the 
British government had appointed William Miller as the new 
British consul and delegated to him the authority to settle 
the affair in the Hawaiian Islands, they wrote Lord Aberdeen 
requesting that he adjudicate the matter in England. The 
Hawaiian government distrusted Miller and believed that Aber­
deen would render a just decision. The latter agreed to ac­
cept jurisdiction. The King's representatives in London, 
Willaim Richards and Timothy Haalilio, possessed the necessary 
authority to accept the British ruling. Charlton fully docu­
mented his charges while the report given to the British Lord 
by the Hawaiian officials contained only partial substantia­
tion. The Hawaiian government was hampered in preparing its 
case since it did not have access to the Hawaiian archives 
and had no knowledge of the exact nature of the charges 
brought by Charlton. The Hawaiian government did not dispute 
Charlton's holding of a tract of land granted to him by 
Kalanimoku which he had occupied since 1826, but did refuse to 
acknowledge Charlton's right to an area of land surrounding 
this plot which in 1840 Charlton claimed as being part of the 
original grant. The Hawaiian government argued that Kalani­
moku never awarded Charlton the land. Kalanimoku had retained 
this land and her retainers and heirs had lived on these lands 
since 1826. Hawaiian officials furthermore maintained that 
the grant was invalid since Kaahumanu instead of Kalanimoku 
was regent in 1826 and the land was hers and not Kalanimoku's
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and that the latter could not give away land without
37Kaahumanu*s consent.
Lord Aberdeen rendered a judgment in favor of the 
Hawaiian government on all issues except the Charlton land 
claim. Lord Aberdeen's verdict stated that the final decision 
rested with the genuineness of the grant and the power of the 
person executing it. The power of the person hinged on who 
was regent in 1826 and Aberdeen stated that the evidence sub­
mitted indicated that Kalanimoku occupied the office of regent 
at that time and therefore possessed the authority to give 
the land to Charlton. The decision also indicated that the 
entire area claimed by Charlton lay in the original grant. 
Aberdeen declared that the final decision of the authenticity 
of the grant must be decided in Hawaii upon an examination of 
the deed to clarify whether the signatures were genuine. If 
the deed proved to be authentic then the Hawaiian government
must immediately restore all the land in question to Charlton
38or his representatives.
Upon learning of Aberdeen's decision, Haaliliio and 
Richards rejoiced at the favorable settlement of most of the 
claims but objected to the verdict on the Charlton land claim. 
They submitted new evidence which well-substantiated their 
arguments but Aberdeen refused to alter his decision. Haa­
lilio and Richards accepted the verdict but attempted to 
obtain indemnities for losses and damages inflicted in the 
Hawaiian Islands by Paulet and Simpson. Aberdeen refused to
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award these and justified his position by stating that
Kamehameha III did not have to cede the islands. If Paulet
had carried out his threat of a siege then the Hawaiian
government would have possessed a basis for seeking compen­
sa
sation.
British Consul Miller decided that the signatures on 
the title were genuine. Hawaiian government officials believed 
the grant was invalid, aside from the authenticity of the sig­
natures. They interpreted Aberdeen's orders broadly by sub­
stantiating that certain chiefs, natives, and white residents 
held the land outside of the enclosed area occupied by Charl­
ton and that the former British Consul never had indicated 
otherwise until he submitted his claim in 1840. Miller con­
sidered the actions of the Hawaiian officials as an attempt 
to evade Aberdeen's decision and consulted with the British 
government who then ordered the Hawaiian government to give 
the contested lands to Charlton. Miller delivered these
demands to the Hawaiian officials and the King acquiesced in 
40
August, 1845.
Hawaiian attempts to have the British government re­
view the decision continued. In 1847 the British government reaf­
firmed its previous ruling. Conflict over the Charlton land case 
continued as a source of trouble for several more years.
Paulet's seizure of the Hawaiian Islands caused much 
concern on the part of Americans for the security of their 
lands because they realized that the manner in which they
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had acquired and held their lands would not secure a title 
under British law. American subjects including the mission­
aries opposed British rule and desired Hawaiian independence. 
Even President John Tyler on December 30, 1842, stated that 
the extent of American interests in the Hawaiian Islands gave 
the United States a special interest in the continuation of 
Hawaiian independence. The American commissioner, William 
Hooper, objected to Paulet's activities, thought the Hawaiian 
Islands should be independent, and believed the United States 
should exert influence in order to gain foreign recognition 
of Hawaiian independence. Hooper also pointed out the un­
justness of Paulet's demands and that the Hawaiian government 
ceded the Islands under protest. The American commissioner 
suggested to the United States Secretary of State, Daniel 
Webster, that the American government should persuade Great 
Britain to restore sovereignty to the King. Hooper also 
questioned whether the United States should allow a foreign
42naval officer to usurp the powers of the Hawaiian government.
British Admiral Richard Thomas arrived at Honolulu in
July, 1843, and restored sovereignty to Kamehameha III. Thomas
declared that the Hawaiian government had ceded the islands
unwillingly. Thomas maintained that Great Britain did not
authorize Paulet's actions. Thomas concluded a treaty with
the Hawaiian government which contained ten articles including
one which restored Charlton's land to his possession. The
treaty also guaranteed the protection and respect for the
43rights of British subjects.
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Restoration of the islands to Hawaiian rule relieved
American residents. Hooper believed that the Americans were
better off as a result of Paulet*s proceedings. The Hawaiian
government had settled all American claims. Also France and
Great Britain clearly desired Hawaiian independence. Prior
to Paulet*s arrival, a general fear existed that France would
seize the Hawaiian Islands. All three nations desired the
neutrality of the islands because of their strategic position
44in the Pacific trade.
The frequent urging of foreign naval officers to 
change the land tenure system, the interference of foreign 
diplomatic representatives in internal land affairs, the 
forced recognition of property rights for foreign subjects, 
the increasing influence and control of the native govern­
ment by haoles, and intensified remonstrations on the part 
of foreign residents combined to influence the King and 
chiefs to alter the land tenure system. They resisted as 
long as prudence allowed but finally the forces demanding 
change prevailed. Even so, the transformation from a rela­
tively feudal property system to one based on Western con­
cepts of individual ownership of land occurred over a period 
of years and with much difficulty.
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CHAPTER VI
APPROPRIATION OF THE HAWAIIAN LANDED ESTATE PART TWO
Until the 1840s Kamehameha III persisted in claiming 
ownership of the land, although the representatives of foreign 
nations forced him to grant some guarantees to security of 
property to foreigners. As of 1836 the King reasserted that 
foreigners and natives alike held their plots of land at the 
will of the king and he reaffirmed his power to dispossess 
them.^
In 1839 Kamehameha III granted some major concessions 
in the Declaration of the Bill of Rights. This document as 
well as the constitution of 1840 revealed the signs of foreign 
influence in both concepts and phraseology. Kamehameha III 
surrendered his right of arbitrary dispossession of foreigners 
and natives from their lands or building lots. The Bill of 
Rights also strengthened the practice of hereditary inheri­
tance of land and property. Kamehameha III limited this 
principle by stating that if an individual held three or more 
divisions of land then one-third of it reverted to the king. 
The laws of 1839 with some modifications became part of the 
constitution of 1840. These included a large number of laws 
providing for the security of land held by natives and
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foreigners. One article allowed landless natives to acquire 
uncultivated land provided they would farm it and receive 
the landlords' cooperation in this endeavor. The provision 
also placed restraints on the arbitrary dispossession of a 
native by the landlord. It, however, reaffirmed the ancient 
idea that a landlord could remove a commoner who failed to 
till his farm. The laws included penalties for those chiefs 
and landlords who continued to oppress tenants. The consti­
tution provided that there would be only one landlord with 
the exception of the King, over each makaainana. This did not 
occur until after the Mahale in the late 1840s. Sections 
clearly established a uniform system of poll taxes, labor 
taxes, and land taxes to relieve people from excessive exac­
tions by chiefs and konohikis. Other articles enunciated 
new fishing rights and use of water for irrigation. The Bill 
of Rights and the laws reasserted in the constitution did 
not completely alleviate the abuses of the land system be­
cause the concepts embodied within them went against the
2ancient usage system.
The constitution of 1840 established a constitutional
monarchy. While it reaffirmed the king's ownership of the
land, Kamehameha III acknowledged that the chiefs and commoners
had an ownership interest in the lands. The following section
from the constitution revealed this concession:
Kamehameha I was the founder of the kingdom, and 
to him belonged all the land from one end of the 
islands to the other, though it was not his own 
private property. It belonged to the chiefs and
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people in common of whom Kamehameha I was the 
head and had the management of the landed pro­
perty. Wherefore there was not formerly, and 
is not now, any person who could or can convey 
away the smallest portion of land without con­
sent of the one who had or has direction of
the kingdom«3
The Hawaiian government issued a proclamation in 1841 
which attempted to persuade foreign landholders to sign writ­
ten leases for land in their possession unless they already 
had formal leases. A fifty-year limit was placed on the 
leases. For long term leases the rent would be high while 
low rents would prevail for short term leases. The govern­
ment's attempt failed since the haoles opposed leases because 
they wanted title in fee simple and they believed the govern­
ment's action was an attempt to deprive them of their rights. 
The foreign landholders applied Western concepts of alodial 
tenure once they received possession of land and persisted in 
the belief that the lands belonged to them. The government 
did not press the issue of the leases since it realized it 
possessed insufficient power and the fear of foreign inter­
vention existed especially since they had not gained inter­
national recognition of independence at this time. A letter 
to the American Consul explained the government's position;
We renounce the right of dispossessing them (the 
foreigners) at pleasure. We lay no claims what­
ever to any property of theirs, either growing, 
or erected on the soil. That is theirs, exclu­
sively. We simply claim the soil itself, but do 
not claim that even that should be restored, 
though from of old we have never had the small­
est idea of alienating any portion of our land.
But if the soil be not restored then we claim a 
reasonable rent. We prefer not to make a direct 
assessment, but rather negotiate. . . .*
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Kamehameha III and the chiefs had refrained from grant­
ing leases. The first significant departure from this policy 
occurred in 1835 when they signed a fifty year lease with the 
American-owned mercantile firm of Ladd and Company. The 
agreement stipulated that the firm could employ natives with­
out any interference from the chiefs. The contract reflected 
the strength of American influence with the Hawaiian rulers.
The missionaries supported the efforts of P. A. Brinsmade and 
the other company officials in securing a lease for the pur­
pose of establishing a sugar plantation at Kaloa on Kauai.
The missionaries thought highly of Brinsmade, a former theology 
student, and some believed he would promote the development 
of industry among the Hawaiiens in his agricultural project.
In 1841 the Hawaiian rulers signed another agreement with Ladd 
and Company for additional lands, contingent on formal recog­
nition of Hawaiian independence by the United States, Great 
Britain, and France. The Hawaiian government concluded only
I
a small number of formal leases and usually avoided the practice."
The Hawaiian government, attempting to prevent future 
alienation of land, issued a proclamation in 1842 which pro­
hibited the sale of land and fixed property, the transfer of 
such property, and their seizure for debts. An exception was 
allowed for individuals leaving no personal estate. In this 
case the land and fixed property upon it could be sold at an 
auction but only to natives whose rights of possession would 
parallel those of other natives. The government reaffirmed
198
its ownership of land and the requirement of the King's and 
premier's approval of leases,®
During this period numerous foreigners became natural­
ized citizens. This was done by some in order to satisfy the 
government requirement that its officials be Hawaiian citizens 
and by others to gain security for their lands. Agitation for 
land reform for both natives and foreigners continued to grow 
during the early 1840s. Most foreign subjects wanted alodial 
tenure, although some missionaries and naturalized government 
officials advocated individual ownership for Hawaiian citizens 
while opposing alien possession of titles in fee simple and 
even leases for large acreages for commercial and agricultural 
activities. Judd, a former medical missionary, and Levi 
Chamberlain, a missionary, and other government officials 
maintained this view. Sincerely concerned with the welfare of 
the natives and Hawaiian nation, these individuals believed 
that individual ownership by natives would alleviate the dis­
tressed economic and social state of the commoners. These 
haoles, as well, feared alienation of the land to foreign
7
subjects.
Hawaiian newspapers as well as reports of conferences 
between government officials and foreign consuls revealed 
that Hawaiian rulers were on the verge of commencing major 
land reform. In August, 1844, Hawaiian Minister of Foreign 
Affairs Judd wrote to British Pro-Consul Wyllie that the 
Hawaiian envoys in Europe were obtaining necessary information
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for settling all land claims. Judd declared that the next 
legislature would adopt an "equal, just, and uniform system" 
for the adjudication of land titles. Later that year The 
Polynesian postulated that the government would soon reform
O
the land tenure system.
On May 21, 1845, Judd delivered a report to the legis­
lature which recommended establishing a committee to investi­
gate the validity of land titles, to award new written titles 
for authentic claims, to review the land tenure system, to 
grant security of tenure to landholders, and to sell govern­
ment lands in fee simple to Hawaiian subjects. Attorney 
General John Ricord drafted the results of the provisions 
agreed to in the legislative council and the legislature 
enacted the terms with some amendments as the second organic 
act on April 27, 1846. The article which established the 
Board of Commissioners to Quiet Land Titles was separately 
passed on December 10, 1845, and became effective on 
February 7, 1846. The Land Commission received the authority 
to determine the validity of both native and foreign claims 
to land possessed prior to the enactment of the above act.
The law required the Board to give public notice of the pro­
visions of the act and for ninety days its decisions could 
be challenged in the Supreme Court. Claimants had two years 
to file claims, although the legislature later extended this 
limitation until March 31, 1855. If the Board of Commissioners 
determined that the claim was authentic, it awarded title to
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the landholder. To receive a royal patent,, the. awardee pre~ 
sented the award to the Minister of the Interior and paid 
a commutation in order to receive relinquishment by the 
government of its interest in the land. Normally the commu­
tation consisted of one-third of the unimproved value of the 
land, although the Privy Council on June 8, 1847, reduced the 
rate of commutation to one-fourth for house and building plots. 
During the first two years of operation the Board of Commis­
sioners largely determined the validity of foreign claims to 
house and building lots and leased land. Few natives pre-
9
sented claims during this period.
The second organic act also established a land office 
with the authority to regulate Hawaiian land matters. The 
legislation allowed the government to sell land in fee simple 
to Hawaiian citizens but not to foreigners, Hawaiiens and 
aliens could lease government lands although foreigners were 
restricted to a fifty-year limit on their leases. The Land 
Commission wrote "The Principles Adopted by the Board of 
Commissioners to Quiet Land Titles, in their Adjudication 
of Claims Presented to them" which enunciated the history of 
land tenure in the Hawaiian Islands and the rules which the 
Commissioners would follow in settling claims. The document 
declared that the tenants, landlords, and King or government 
shared rights in the lands of the kingdom. It made the 
distinction between the king's private lands as a landlord 
and lands held by the King as head of the government.
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Transition to a land tenure system based on alodial 
ownership depended on devising a judicious manner of dividing 
the lands between the King, government, chiefs, and tenants. 
Until the undivided rights to the land were settled, clear 
title often could not be granted and this state of affairs 
hindered the landholders, including the government, from 
selling land. The Board of Commissioners commenced investi­
gation of the problem and debate ensued for two years among 
the chiefs. King, and members of the Privy Council and legis­
lature. Arising out of the ancient property system, the King 
possessed public lands as the head of government and private 
lands as a landlord. It was therefore recognized that an 
equitable distribution of lands must be given to the King, 
government, and chiefs, with a right of interest reserved to 
the tenants. Judge William Lee suggested a plan of division 
which allowed the King to retain his lands as private pro­
perty and the remaining lands to be divided euqally among the 
government, chiefs, and tenants. The adoption of these rules 
by the Privy Council provided the basis for the division of 
the lands of the kingdom although they were not adhered to 
strictly. A committee was appointed to oversee the division 
of lands between the King and chiefs. The government retained 
a share interest in the land of both groups after the divi­
sion until they commutated that interest.
The Great Mahele or division between the chiefs and 
King began on January 27, 1848, and continued until March 7,
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Individually 245 chiefs or konohikis divided their lands 
with the King. To receive title to the lands, the chiefs 
presented their claims to the land commission. To abrogate 
the government's claim to a share of the chiefs' land, the 
konohikis had to relinquish a portion of their lands to the 
government for commutation of that interest or pay one-third 
of the value of the unimproved lands. Kamehameha III and the 
Privy Council waived the commutation fee for some chiefs.
By the summer of 1850 many of the konohiki had received titles 
in fee simple after giving a portion of their lands to the 
government. Some of the chiefs failed to apply for the 
awards and sporadically until 1892 the legislature enacted 
laws allowing the konohikis or their heirs to acquire titles. 
The King divided his lands into two parts: the larger sec­
tion becoming government lands and the smaller part remaining
12as his private lands or Crown Lands.
The completion of the division of the land between the 
King, government, and chiefs cleared the way for the natives 
who retained an interest in the lands to acquire ownership 
of their kuleanas or farms. To complete the transition from 
the ancient Hawaiian land tenure system to a Western pattern 
of alodial ownership the restrictions existing on individual 
ownership of the chiefs, government, and King's lands had to 
be removed by extinguishing the tenant's claim. This meant 
providing a means by which natives could own the land they 
used. After the Mahele, members of the Privy Council dis-
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cussed the best methods of protecting the native's interest 
in the land. The need for establishing a single system of 
ownership throughout the Hawaiian Islands was accompanied 
by the haoles' belief that individual ownership would trans­
form the natives from what they described as lazy, indolent 
people to industrious farmers. In 1847 Wyllie recommended 
that the government give fee simple title to the natives. He 
contended that alodial ownership would cause the commoners to 
increase both agricultural production and their population. 
Wyllie also promoted the immigration of "good people" to the 
islands and argued that it would stimulate native cultivation 
and would "show them how to make money— how to use it, and 
how to keep it— that would give your people examples of indus­
try, thrift, sobriety and virtue. . . . "  A widespread fear 
that the French or Californian filibustering activities would 
lead to a foreign takeover of the Hawaiian Kingdom also en­
couraged the government to grant alodial titles to tenants.
If either event occurred, the only method of assuring natives 
security in their land tenure was to give them individual 
ownership in accordance with Western concepts of property 
rights.
Judge Lee, at the request of the Cabinet, prepared 
a plan for native ownership of land which the Privy Council 
passed on December 21, 1849, and the legislature subsequently 
enacted it on August 6, 1850. The legislation allowed every 
native to receive title to the land he occupied and culti­
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vated with the exception of town lots in Honolulu, Hilo, and 
Lahaina. The commoners had to present their claims to the 
land commission and upon verification of their authenticity, 
the tenants received a title in fee simple to their kuleanas. 
The recommended that the commoner combine his separate tracts 
into one continual tract by negotiating with other tenants 
prior to the surveyor's arrival. The tenant had to pay for 
the survey of his kuleana. Those houselots which existed 
separate from the cultivated land were limited to one-fourth 
of an acre. According to the terms of the legislation, the 
tenants retained the right to use firewood, house timber, aho 
cord, thatch, or ti leaves for their personal requirements 
from the landlord's lands although they had to obtain the 
konohiki's consent. The natives also retained the right-of- 
way as well as the right to use water sources on the land­
lord's land. Any native unable to establish claims or re­
ceiving insufficient lands could purchase plots ranging from 
one to fifty acres from government lands set aside on each
island. The makaainana would pay a minimum of fifty cents 
14an acre.
The kuleana grant was not the first opportunity offered 
some native Hawaiiens to own their lands. After 1845 the 
Hawaiian government experimented by granting fee simple titles 
to commoners in the Makawao district on Maui and in Manoa 
valley on Oahu. The missionaries aided in surveying the land, 
explaining the government's plan to the natives, and per-
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suading the commoners to purchase the land. Altogether the
natives purchased approximately 130 parcels of land, each
15ranging from one to ten acres.
Some of the makaainana took advantage of the kuleana 
grant and presented 13,514 claims by 1855. The land commis­
sion approved 9,337 kuleana grants. Some of the reasons for 
the failure of the Board to award all the original claims 
included overlapping claims, the death of the claimant, or 
a tenant's failure to appear before the Commissioners to 
support his claim. Some relinquished claims for their ku­
leanas to the chief of the ahupua'a or ili ku in which their 
lands existed. The size of the award varied with the sur­
veyor largely determining the diminsions of the grant. Some 
of the surveyors, using differing surveying methods, often 
crude and inaccurate, included only the fields cultivated 
at the time of the survey while others took into account the 
Hawaiian system of letting a field lay fallow for several 
years and therefore included those fields in the kuleana 
grant. Most of the kuleanas awarded consisted of less than 
ten acres. Natives from Kaiwiki signed a petition questioning 
one surveyor's capabilities. In response to the natives' 
complaint, A. G. Thurston, land clerk in the Department of 
the Interior, remarked that "ignorant natives cannot be 
judges of the correctness of what they know nothing about.
Many Hawaiians unfamiliar and afraid of the alien 
system of alodial tenure failed to make claims for their
206
kuleanas.. The missionaries persuaded some of the commoners 
to obtain titles in fee simple. Undoubtedly many of the 
makaainana did not desire individual ownership and would have 
preferred to maintain a system with which they were familiar. 
Some tenants arranged with their former landlords to continue 
certain features of the ancient land system. The commoners 
agreed to labor for three days each month on the konohiki*s 
land in exchange for the right to continue using the land­
lord's land for grazing purposes. Most of the natives failed 
to understand the Western concept of individual ownership 
of land and could not comprehend a property system in which
everyone did not have the right to use the land and its 
17products.
The Land Commission proceeded slowly in settling the
claims, partly due to the number of counterclaims. At the
end of the distribution in 1855, the Crown lands consisted
of about 1,000,000 acres; the chief's lands, about 1,500,000
acres; the government lands, about 1,500,000 acres. In
contrast the common people received a little less than 30,000
acres. Only twenty percent of the adult Hawaiian population
received land. Prior to the kuleana grant, many natives
had moved to the cities. The only way these commoners could
acquire land was to purchase the government lands set aside
18for that purpose on each of the islands.
Some haoles feared native alienation of their lands to 
foreigners. Some suggested that the government institute
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safeguards to prevent natives from selling their lands.
During a Privy Council meeting, Wyllie recommended that each
title granted to natives should bear advice from the King
stating that the commoners should not sell their lands "for
an inadequate consideration." The government neglected to
carry out this suggestion or to provide any protection for
the natives. Enacting measures to guard against alienation
19was not in line with the philosophy of that time.
Reverend Richard Armstrong and Judge William Lee, 
members of the Privy Council, revealed their concern about the 
possible repercussions of granting individual ownership to 
the natives and they voiced their apprehension in statements 
addressed to the commoners which the native newspaper, the 
Elele, published in its columns. These government officials 
explained the nature of the kuleana grant legislation and 
cautioned the natives against alienating their lands. Judge 
Lee stated "Two courses . . . are open for you. Either to 
secure your lands, work on them and be happy, or to sit still, 
sell them and then die. Which do you choose?" Armstrong 
advised the natives to cultivate their lands, be industrious, 
and to teach their children in productive activities and 
Western learning. Armstrong maintained that the Hawaiians' 
prosperity and continued existence as a race depended only 
on themselves since they could own land; and the natives 
could either sell the land, fail to cultivate it, or farm it. 
Other haoles expressed a similar sentiment and believed that
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foreigners should encourage the natives to develop habits of
industry as well as a sense of the value of land. Many
members of the foreign community believed that individual
ownership of land by the commoners would transform natives
into industrious farmers, but several later commented on the
20persistent lack of industry among natives.
When the Hawaiian government granted aliens the right 
to buy and sell land in fee simple in 1850, the transformation 
of the native land tenure system was completed. In the pre­
vious decade foreigners increased their remonstrations about 
the abundance of idle lands throughout the islands and agi­
tated for alien ownership of land which they contended would 
lead to general prosperity in the Hawaiian Kingdom and set­
tlement of respectable foreigners. Even after 1845 residents 
with valid titles to lands could secure alodial titles on 
the same basis as Hawaiians, by applying to the land com­
mission; however, most foreigners remained dissatisfied with 
the government's property system. Those aliens entitled to 
fee simple titles resented the commutation fee of one-third 
or one-fourth of the unimproved value of the land which the 
government required of all Hawaiian subjects receiving royal 
patents. Foreigners objected to this payment because they 
evidently believed they were paying for land which they al­
ready owned,
American and British consuls supported the foreign 
residents in their belief that aliens should receive fee sim-
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pie title for lands possessed for as long as five years. For­
eign representatives actively interfered in internal land 
matters by trying to convince the Hawaiian government to al­
ter its land policy toward aliens. American Consul William 
Hooper believed his government should intervene and force the 
Hawaiian government to guarantee additional property rights 
to American citizens. In 1845 Hooper objected to the Hawaiian 
government's auctioning of the estate of Joseph Bedford, an 
American citizen. He argued that he should have the respon­
sibility of settling the estate since the lands belonged to 
Bedford. Hawaiian officials contended that the lands be­
longed to Bedford's Hawaiian wife, therefore giving the 
government jurisdiction over the estate. Hooper opposed the
public auction of the lands which the government supposedly
22restricted to Hawaiian subjects.
British Consul Miller also attempted to convince his 
government to support land claims of British subjects. Miller 
with the aid of British Rear Admiral Sir G. F. Seymour tried 
to persuade Hawaiian officials to acknowledge the land claims 
of a British subject, James Ruddock, and eliminate the 
necessity of proceeding through the normal channels of the 
Hawaiian courts and the Land Commission. After Miller pre­
sented Ruddock's case to the British government, it directed 
Ruddock to settle his case directly with the Hawaiian tri­
bunals. Earlier in 1844 Robert C. Wyllie, the acting British 
Pro-Consul in Miller's absence, followed a more tactful ap-
210
proach in presenting the claims of British residents to the
Hawaiian government. Wyllie also published many articles
in The Friend concerning the land problem. In his "Notes",
Wyllie recommended "a liberal policy in order to encourage
industry, awaken the energies of the people, and develop the
2 3agricultural resources of the country."
Even more than the other foreign Consuls, United States 
Commissioner Anthony Ten Eyck who arrived in the Hawaiian 
Islands soon after the passage of the Land Act in 1846, gave
adamant support to the foreigners in their protests. He be­
came the spokesman for the interests of the foreign community 
and soon earned the enimity of Hawaiian officials who with­
drew their recognition of Ten Eyck as American Commissioner 
in 1848. Ten Eyck tried to persuade the Hawaiian government 
to agree to treaty recognition of American rights to acquire
alodial title to land in their possession, with a small com­
mutation fee, but Hawaiian officials refused to grant such 
24concessions.
Widespread discussion of the rights of long-term set­
tlers to the lands they held led the Hawaiian legislature to 
enact a law in June, 1847, which allowed aliens to receive 
royal patents in fee simple for lands in their possession 
at that date. The government required the foreign claimants 
to pay the regular rate of commutation. The legislation re­
stricted the alien's rights of private ownership since the
act stipulated that foreigners could sell their lands only
25to Hawaiian subjects.
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Even after passage of this act. Ten Eyck continued 
his efforts to obtain a treaty which would allow foreigners 
to secure alodial title to the land in their possession, 
without a commutation fee, and which would permit them to 
purchase land in fee simple. Ten Eyck suggested that 
Hawaiian denial of such rights justified foreign intervention. 
American Secretary of State James Buchanan refused to sup­
port Ten Eyck and advised him to refrain from trying to dic­
tate land policy to the Hawaiian government and suggested 
that he restrict his activities to upholding valid claims of 
American citizens. Buchanan noted that American recognition 
of Hawaiian independence precluded interfering in the in­
ternal affairs of the Hawaiian Kingdom. The Secretary of
State also informed Ten Eyck that most nations refused to
26grant fee in simple titles to aliens.
Foreigners remained dissatisfied with their limited 
property rights. Agitation continued for the establishment of 
a land system comparable to the one existing in the United 
States. Numerous editorials and letters to the editor of the 
government newspaper. The Polynesian, advocated the selling 
of lands to aliens and Hawaiian citizens on an open market. 
Westerners complained of the lands laying idle because of 
what they termed native laziness and they argued that the 
continued prosperity of the nation depended on alien owner­
ship of land. Haoles decried the slowness of land commission 
procedures and suggested that the government survey the land.
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grant fee simple titles to all natives, then place the re­
maining lands on sale to aliens and natives at a public 
auction at a nominal price. Some haoles suggested that a 
landholder who failed to cultivate his land should lose pos­
session of the acreage while other aliens recommended that 
the government levy a tax on all uncultivated lands in order 
to force the chiefs to sell lands which they refused to 
alienate. This idea of taxing uncultivated lands persisted 
even after the aliens obtained the right to purchase and con­
vey lands since the haoles still desired to acquire additional 
land. Aliens supported their demands for unrestricted rights 
of buying and selling land by arguing that such a policy would 
promote Hawaiian prosperity, encourage native acquisition of 
the habits of industry by foreign example, insure foreign 
residents' allegiance to the Hawaiian government, and curtail
their request for foreign intervention in Hawaiian land 
27matters.
Foreign-born officials in the Hawaiian government dif­
fered in their views on giving aliens the privilege of buying 
and selling land. Judd opposed granting them that right while 
he believed that the old settlers should have fee simple title 
to land already in their possession. Wyllie held the opinion 
that haoles should have the right to purchase and convey land 
without any restrictions. Wyllie urged the chiefs to sell 
land to foreigners. He contended such transactions would get 
them out of debt and increase the value of their remaining
213
land. He denounced the Hawaiians' traditional belief that 
"mere possession of land constitutes wealth" and enunciated 
the Western concept that "land is of no value unless there 
are men to buy it or lease it, and to cultivate it." William 
Lee, a member of the Board of Commissioners and chief justice 
of the Supreme Court of Law and Equity, commenting on Wyllie's 
views expressed in his "Report on Land, Capital, and Labor," 
objected to the impression given that Wyllie believed that 
the King had deprived foreign residents of their rights.
Lee stated that he favored a liberal policy toward foreigners 
and
No one has a stronger desire to see the lands 
of this Kingdom thrown open to the permanent 
possession and enjoyment of the natives and 
those who will cultivate them. But to unlock 
these lands, and promote the great cause we 
have at heart, agriculture, and the good of the 
Hawaiian nation, we must avoid anything, like 
harshness, and move the King by persuasion.
On July 10, 1850,the Hawaiian government acquiesced to
the internal forces advocating alien alodial ownership of lands
and unrestricted rights of alienation. A new statute required
the courts to settle any land disputes. The law included the
provision that any landholder who requested intervention by
foreign governments or their representatives would forfeit
his lands to the Hawaiian government and further stipulated
that this clause must be contained in every deed for it to
be valid.29
After 1850 when aliens gained the right to purchase and 
sell lands without restriction, alienation of Hawaiian lands
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proceeded at an even greater rate. A large majority of the 
natives failed to obtain title to their lands. The tenants 
often did not comprehend the concept of alodial tenure, did 
not understand the procedures to follow in filing for claims, 
or lacked the necessary funds to hire the services of a sur­
veyor. A haole purchased the entire island of Niihau because 
the native tenants failed to file claims for their kuleanas.
Both the chiefs and natives readily sold their lands 
to foreign capitalists. Unfamiliar with the concept of pri­
vate ownership of land, the Hawaiians parted with their lands, 
often, for small sums of money. Commoners and chiefs fre­
quently acquired debts and mortgages to haoles and consequently 
lost their lands. Unacquainted with the rights and obligations 
of alodial tenure, some natives did not realize that they 
surrendered all rights to the use of the land when they sold 
their kuleanas. Other natives lost their lands by neglecting 
to pay taxes levied on their property. When native landowners 
died without heirs or intestate, their lands reverted to the 
chief or owner of the ahupua'a in which the kuleana was lo­
cated and this further promoted the process of haoles ob­
taining title to Hawaiian land. The increase in plantations 
also tended to separate the natives from the soil,^^
Foreign capitalists acquired many of the kuleanas either 
by purchase or indirectly through leases. The kuleanas com­
prised the best farm land in the Hawaiian Islands. The haoles 
signed long term leases which, in effect, led to alienation.
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The plantation owners frequently obtained leases for many
contiguous kuleanas and the tracts became one undivided field.
Since the boundaries became erased, a returning commoner
could not distinguish his fields from the other kuleanas.
In the twentieth century haoles also have gained the use of
land through leasing. The Hawaiian Homes Commission Act,
enacted by Congress in 1921, set aside large acreages of
sugarlands for leasing to sugar companies. This effectively
prevented native Hawaiians from later obtaining any of these
lands. More significantly in 1964 the state legislature
amended the Hawaiian Homes Commission Act to allow leasing of
part of the home lands to non-Hawaiians. By the late 1970s
haoles rented 112,000 acres at low rates and with long term
leases. Although the Commission can abrogate the lease when
it needs the land, it refused to terminate leases when native
Hawaiian applicants requested the leased land as homesteads.
Since a number of the leaseholders have political or economic
influence in the state, it remains questionable whether the
land at a later date will be withdrawn for native Hawaiian
32homesteading purposes.
Large landholders have used adverse possession in the 
nineteenth and twentieth centuries to obtain kuleanas. Ad­
verse possession is a legal method of acquiring title to land 
by possessing it for a statutory period under certain condi­
tions. The Land Court, established in 1903, has been the 
arena for most of the legal proceedings. Prior to that time.
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land barons used the Western technique in the Circuit Court 
after 1870 when the statute was enacted. The state title 
examiner has reported that native Hawaiians represent the 
group that usually loses title most frequently. In the fall 
of 1978, twenty-six cases were pending in the Land Court. Of 
the twenty-three applications examined, fifteen were Hawaiians. 
One of the applications involved the Waterhouse family and 
Rice Corporation. On Kauai in Kipu Kai and Kipu they claim 
adverse possession of 4,000 acres. After examining the title 
abstract and other records, the state title examiner observed 
that native Hawaiians owned most of the land. On Maui the 
Hana Ranch through Hanahuli Association, Ltd., attempts to 
secure kuleana lands situated within or near the ranch. Ad­
verse possession endangers the land of Hawaiians in Puna, 
Hawaii, Keanae and Kula on Maui, and Halawa Valley on Molokai. 
In fall, 1978, a number of cases involving adverse possession 
pended in the Circuit Court. The Dillingham Corporation seeks 
title to land located in Mololoo-Hoopuloa on Hawaii. If suc­
cessful, 130 pure and part-Hawaiians will be affected detri­
mentally. They comprise one of the last traditional Hawaiian 
fishing villages. Richard Smart of Parker Ranch, the second 
largest landholder on Hawaii, Grove Farm, the third largest 
landholder on Kauai and Pioneer Mill, a subsidiary of Alexan­
der and Baldwin, the largest landholder on Maui, each currently
33have applications in the Circuit Court.
Plantations, ranches, large corporations, big estates,
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wealthy families, and churches have used adverse possession 
in procuring the natives' kuleanas. A claimant of real pro­
perty can perfect title to land by going to the Land Court 
or civil court. In the latter judiciary, he applies the laws 
of quieting title or of adverse possession. In the Land 
Court, the applicant can clear the title only through adverse 
possession. A title received through adverse possession in 
Circuit Court can be disseized by applying the same principle 
but not if awarded in the Land Court.
The claimant has to fulfill all of five prerequisites 
to obtain ownership. His possession must be exclusive, actual, 
continuous, hostile, open and notorious for the entire sta­
tutory period. Any number of methods can be used to satisfy 
the element of actual possession. The intruder can build a 
house or other structure, graze cattle, raise crops, construct 
a drainage ditch, irrigate the acreage, erect fences, and 
lease the land to another party. He does not have to live on 
the land. The tenant or lessee must acknowledge the claimant's 
ownership to establish the claim. If the adversor took pos­
session of the land after 1963, he must have continuous or 
unbroken possession for at least twenty years. An adverse 
possessor who entered onto the land before that year, only 
needs such possession for ten years. "Tacking" can satisfy 
the requirement in the following situation. An adversor dies 
and leaves the real property to an heir in a will. The in­
heritor occupies the land for a period of time and then sells
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the acreage to a third party who proceeds to live on the land. 
The entire years of possession by the three "owners" counts 
toward the statutory period because there was privity between 
the three individuals. When there are no legal agreements 
between the parties, "tacking" does not satisfy the criterion 
of continuous possession. The adverse possessor has to show 
hostile intent. He must claim the land as the owner. Ex­
clusive possession satisfies another prerequisite. No party 
other than a tenant or lessee may use the land during the 
statutory period. To meet another requirement the claimant 
must possess the land in an open and notorious manner. Use 
of the property must be clearly evident and in such a way to 
alert the true owner that someone had adversely possessed his 
land. The construction of a house or fence or other visible 
signs such as an irrigation ditch would satisfy this criter­
ion. Even when the real owner has a deed or chain of title 
showing ownership, an adverse possessor obtains a new title 
and terminates the old title when he meets these five elements. 
A claimant does not have to pay taxes on the land, although 
doing so can strengthen his case. Even when the real owner
pays the property tax, it does not prevent a claim of
35adverse possession.
The law of adverse possession has presented a strict 
standard but only in cases where the real owners contests 
the claim. The land barons often win their cases through de­
fault. Usually the real owners never appear in court to
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protest the proceedings. A number of reasons account for 
this failure. Testimony delivered to a committee of the 1978 
Hawaii Constitutional Convention revealed that many native 
Hawaiians did not know about or understand the law. They also 
feared the judicial process. Another explanation rests with 
the method of notifying those with any claim to the property. 
The adverse possession law requires the applicant to publish 
a legal notice in a newspaper addressed to all potential 
owners. The ad tells them to appear in court on a certain 
date if they want to protest the proceedings. This method of 
notification has its deficiencies. Many people do not read 
the notices, understand the legal language, or receive the 
newspaper. Consequently many Hawaiians affected by the pro­
ceedings remain unaware of the hearings and do not appear in 
court to contest them. A lack of financial resources limits 
the number of native Hawaiians who protest adverse possession. 
They do not have sufficient money to hire an attorney or en­
gage in expensive litigation. Another factor enabling clai­
mants to easily obtain parcels of land involved the failure 
or inability of Hawaiians to transmit the location of their 
property to their heirs. Consequently the descendants of
Kuleana owners often do not know the site of the land or that
36they hold part-interest in a particular acreage.
The problem of heirship that plagues American Indian 
land titles has created favorable situations for adverse pos­
sessors in Hawaii. The fact that many individuals hold a
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share-interest in a small parcel of land often prevents all 
of the owners from using the property. This happens particu­
larly with the hui land. With multiple owners the title re­
mains clouded and without a clear title none of the shareholders 
can get a mortgage or loan on the property. This creates va­
cant land that potential adverse possessors take advantage of. 
Another difficulty arising out of heirship problems promotes 
the use of this Western property law. An outsider can purchase
part-interest from one of the owners and force the sale of
37the land or declare adverse possession.
Looking at some of the statistics of past cases in­
volving adverse possession provides some idea of the extent of 
its use. In 1968 the Land Court awarded title to Molokai 
Ranch, formerly American Sugar Company, for 8,471 acres. The 
state title examiner revealed that the ranch had no claim for 
all of the land because some of it lay outside of the boundar­
ies set forth in the application and some were not claimed. 
Nevertheless the court issued title for the entire acreage. 
Previously in 1955 the Court awarded 50,761 acres to Molokai 
Ranch while thirty years earlier the American Sugar Company 
acquired 5,221 acres. Although the ranch did not receive all 
of the land through adverse possession, it did obtain large 
amounts of it by this method. The Molokai Ranch owns one- 
third of the entire island of Molokai. The Castle estate ac­
quired kuleanas in Kailua and Kaneohe through adverse pos­
session in both the Land Court and Circuit Court. They based
221
their applications on a deed that excluded kuleanas and other 
small holdings situated within each of the ahupua'as. Al­
though the Hawaii Circuit Court found the paper title defec­
tive, it awarded title to 1500 acres or almost all of the 
Waikane Valley to the McCandless family because its members 
had fulfilled all the requirements for adverse possession.
The Mormon Church through its business extension, Zions Se­
curity Corporation, obtained ownership of large areas in 
Laie, Oahu through adverse possession. The Hawaii Circuit
Court index lists over ten pages of individuals, mainly
38Hawaiians who lost land to the corporation.
Within the last decade Hawaiians have become more 
active in contesting claims of adverse possession. In 1973 
a group of Hawaiians pressed a bill through the state legis­
lature that extended the statutory period required for ad­
verse possession from ten to twenty years. Informed Hawaiians 
have striven to enlighten the natives about adverse posses­
sion. Geneology has assumed immense importance and increasing 
numbers have used the state archives to trace their family 
line back to an original kuleana owner and locate his grant. 
Native Hawaiians and their supporters persuaded the 1978 
Hawaii Constitutional Convention and the citizens of Hawaii 
to approve an amendment abolishing adverse possession except 
in cases involving tracts of less than five acres.
Hawaiians also have lost their land because of heir­
ship problems. If a person purchased a share in property
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owned by more than one individual, he can force the division 
or sale of the land. The huis, an organization owning land 
in common, especially have been victimized by this method.
For example William Kinney, a haole married to a native, in­
herited over 3,000 acres in Haena. He believed the land 
should belong to native people of the area so he organized 
the Haena Hui and sold them 2,500 acres for $1 an acre. Through 
the years haoles obtained shares in the Hui. In the 1960s 
the outsiders petitioned the court for a division of the Hui
lands. By 1976 only a small part of the original Hui lands
40remained in the possession of native Hawaiians,
Haoles sometimes used unscrupulous methods to deprive 
the natives of their lands. As in the case of Indians, some 
non-Hawaiians acquired lands by getting a native to sign a 
document with a cross mark without knowing what he had signed. 
Later they discovered they had conveyed away their land. In 
the 1920s and 1930s the MacBride Sugar Company on Kauai in­
duced the kuleana owners to exchange their fertile lands and 
water rights for other property located on the beach. Since 
the natives were fishermen most of them agreed to the exchange. 
One of the company representatives threatened one woman who 
refused to sell her lands with government eviction. After 
these natives died, company officials evicted the heirs from 
their new lands. The original agreement included a clause,
unknown to the Hawaiians, that gave natives who initially
41signed the papers only tenure to occupancy for life.
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By the 1860s only about 6500 natives or one-eighth 
of the Hawaiian population still possessed freeholds. Fifty 
years later full-blooded Hawaiians owned only three percent 
of the land, while part-Hawaiians held six percent, and the 
Bishop Estate, established for the educational benefit of 
Hawaiians, owned nine percent. Descendants of the chiefs 
held title to most of these lands. By 1936 commoners retained 
only about 1680 acres of the original kuleana lands. Plan­
tation owners, ranchers, and speculators acquired much of the 
commoners land, and leased or bought a large amount of the 
crown and government lands. By 1862 foreigners controlled 
by ownership or lease three-fourths of the land on Oahu ex­
cept in one district where they only controlled one-half.
By 1886 haoles had purchased about two-thirds of all the
42government lands sold.
The Claus Spreckels affair of the 1880s augmented the 
alienation of land from the Hawaiians. In 1880 Claus Spreckels, 
a major sugar plantation owner, purchased all of Princess Ruth 
Keelikolani's rights to one-half of the Crown lands for 
$10,000. Although Keelikolani did not have a clear title, the 
legislature wanted to settle the claims being asserted by 
Spreckels. It, therefore, granted Spreckels fee simple title 
to 24,000 acres of good sugar land which consisted of an 
entire ahupua'a on Maui in exchange for his claim to one- 
half interest in the Crown lands.
A number of factors generated a greater demand for land
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by haoles. In the 1840s and 1850s the discovery of gold in 
California and the subsequent settlement of the state as well 
as the growing expansion in the Pacific Northwest precipi­
tated a large trade with the Hawaiian Islands. Ranchers, 
plantation owners, and land speculators obtained large acre­
ages either in the form of leaseholds or freeholds from Ha­
waiians. A desire to attract permanent settlement by Ameri­
cans in the islands also motivated haoles to acquire additional 
land and to remonstrate for the selling of government lands.
Foreign agitation for placing Hawaiian lands on the 
market did not end at the time aliens acquired the right to 
purchase and sell lands in fee simple. Editorials and letters 
to the editors of the Hawaiian haole newspapers clearly re­
flected this continued desire for land. Some foreigners 
attacked the Hawaiian government's policy of land division and 
complained that the Land Commission operated in a slow, tedi­
ous, complicated way which hindered island prosperity. A seg­
ment of the foreign community suggested that the King should 
initially have asserted his ownership of all the lands, 
awarded titles to the occupants of the lands, and then sold 
the remaining lands on the open market at nominal prices.
Other foreigners recommended that the government alter its 
policy in order to stimulate settlement and agriculture in 
the islands. They advocated that the government conduct an 
inventory of the government and crown lands, survey them, and 
lease or sell the lands on the open market. The king's
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private lands, or the Crown lands, had diminished in size 
by 1865 due to continued sale, and as a result the legisla­
ture in that year made the Crown lands inalienable. Some
haoles wanted the Hawaiian government to remove this 
44restriction.
Sanford Dole advocated selling government and Crown 
lands to promote settlement of the islands by small land­
holders. Dole proposed that the government purchase most 
of the Crown lands, sell the unoccupied government and Crown 
lands in plots consisting of forty to 160 acres, and sell 
the acreages held by leases as they expired. An English resi­
dent proposed another method which would place additional 
lands on the market. He suggested that the government seize
a native's kuleana if he did not cultivate it efficiently and
45then add the farm to the government lands.
Several land acts passed in 1884 and 1895 intended to 
promote homesteading. Actually this legislation attracted 
few settlers and had the opposite effect of enabling specu­
lators and large landholders to acquire additional lands. 
Speculators took advantage of the 1884 land act which per­
mitted the acquisition of small plots consisting of less than 
twenty acres and much of the land ended up in the control of 
the plantations. The land act of 1895 enacted by the legis­
lature of the Republic of Hawaii had the same effect as the 
earlier legislation. This law provided for leasing of lands 
for not more than twenty-one years and was limited to 1200
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acres per applicant. A 1000-acre limitation was placed on 
the auction sales of public lands, which were formerly the 
Crown and government lands. Individuals or plantation owners 
usually devised a way to evade the 1000-acre limitation. The 
act provided for the homesteading of smaller plots of land in 
three ways: a right-of-purchase lease for twenty-one years
with the option of buying the land after three years; a cash 
freehold which allowed a purchaser to pay one-fourth of the 
value of the land immediately and then pay the remaining 
amount with interest in small installments, and receive a 
fee in patent when all payments had been made; and homestead 
leases from eight to sixty acre tracts, tailored largely for 
native Hawaiians. These latter leases were inalienable and 
after six years of occupying the land, improving it along 
definite preset conditions, the holder could obtain a 999- 
year lease. Acreage limitations ranged from 100 to 1200 
acres depending on the type of land, applied to the right of 
purchase lease and cash freehold agreement. Only a small 
percentage of Hawaiians made use of the homestead lease. 
Haoles usually opted for the right to purchase leased land. 
The land acts of 1884 and 1895 augmented the alienation of 
lands from Hawaiians.
When haoles overthrew the native government in 1893, 
the Provisional Government claimed title to both the Crown 
and government lands which became the public lands of the- 
new government and later in 1894 those of the Republic of
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Hawaii. With the loss of independence as a sovereign Hawaiian
nation, the natives also lost their public domain to a haole-
dominated government. Although the natives could acquire
lands by the provisions of the land act of 1895, few possessed
the financial resources to obtain farms. According to the
Annexation Treaty of 1898 with the United States and the
Hawaii Organic Act of 1900 which created the United States
Territory of Hawaii, the Republic of Hawaii transferred title
to its public lands to the United States, although the actual
management of the lands remained with the territorial gov-
47ernment with its land laws remaining in force.
During the second half of the nineteenth century the 
Hawaiian economy became dominated by the plantation system, 
and by the end of the century control of the lands was con­
centrated in the hands of a relatively few haole families.
This concentration of lands continued throughout the twen­
tieth century. By 1967 a few owners held title to ninety- 
five percent of the lands in the state of Hawaii: the state
owned almost thirty-nine percent, the United States govern­
ment almost ten percent, seventy-two private owners of over 
1000 acres each held forty-seven percent with seven owning 
nearly thirty percent. The Bishop Estate, established by 
Princess Bernice Pauahi Bishop, held title to nine percent 
of the land. The haoles, through domination of the board of 
directors controlled the use of these lands and leased them 
primarily to large landholders. A further breakdown by
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island revealed the concentrated ownership of lands. Each of 
the islands of Niihau and Lanai were owned almost entirely by 
one family or corporation while the United States government 
owned the island of Kahoolawe and used it for military pur­
poses. On Molokai the state held title to thirty-one percent, 
private individuals two percent, one ranch corporation forty- 
five percent, and seven other landowners twenty-one percent. 
The state and federal government owned forty-four percent of 
the lands of Kauai while ten landowners held title to fifty 
percent. On Oahu, nine large landholders own almost fifty- 
one percent with the Bishop Estate controlling fifteen and 
one-half percent. The state and federal government owned 
almost forty-eight percent and eleven private landholders 
had forty-nine percent. Five large landowners held title to 
thirty percent of the land on the island of Hawaii while the 
state and federal government owned fifty-two percent. The 
system of leasing intensified the high degree of concentrated 
ownership since ranching and plantation companies lease much 
of the public and private lands in large acreages,^®
Alienation of the native Hawaiians from most of their 
lands and ultimately the loss of their sovereignty as an 
independent nation did not occur within a vacuum, Hawaiian 
resistance assumed a more subtle form than that frequently 
displayed by American Indians in their contest against white 
control of their sovereignty and lands. They did share cer­
tain stances in their opposition to white expansion such as
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passive resistance# occasional legal maneuverings, and com­
promise. Hawaiians, however, succumbed to white domination 
much easier and quicker than the American aborigines.
Hawaiians frequently revealed their fear of foreign
control of their land and nation. During his tour of Hawaii
in 1822 William Ellis remarked that the natives believed they
would become an extinct people and foreigners would obtain
their lands if the chiefs allowed the missionaries to reside
49in the Hawaiian Islands. The native Hawaiians believed 
that if their lands were alienated they would lose control of 
their government. This view originated with the ancient land 
tenure system in which the government and control over the 
lands were inseparable. The natives also feared that a rapid 
increase of the foreign population and wealth would eventually 
place haoles in control of the government. These attitudes 
led the chiefs to oppose foreign ownership of land and in­
creased immigration. Numerous foreigners complained of the 
chiefs' reluctance to sell their land to whites and to grant 
them security of property. The haoles' power and influence 
proved too strong for the Hawaiian government to withstand; 
its officials gradually compromised. The chiefs and King 
played a game of tactical delay. Kamehameha III continued to 
reassert his sovereignty and his ownership of the land while 
granting piecemeal concessions to haoles. The Hawaiian gov­
ernment tried to preserve the quasi-feudal land tenure system 
by slowly reforming it along Western lines. Even after the
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overthrow of the old feudal land system, some chiefs refused 
to sell their lands to haoles.
A display of strong opposition to haole ascendancy in 
the Hawaiian government, naturalization of haoles as Hawaiian 
citizens, and their accompanying right to hold land occurred 
in 1845. The anti-foreign agitation among the natives re­
vealed their fear of foreign domination in land matters and 
governmental affairs. Commoners from Lahaina and Wailuku on 
Maui petitioned the King and chiefs for the removal of all 
foreigners from government positions and to end naturalization 
of aliens. Natives from Kailua, Hawaii presented a petition 
to the Hawaiian rulers protesting sale of land to foreigners 
and granting them citizenship. The Hawaiian government re­
sponded to the demands by explaining the need for foreigners 
in government service because only haoles had the requisite 
knowledge and skills to conduct relations with foreign nations 
and maintain Hawaiian independence. Hawaiian officials argued 
that naturalized subjects had to be loyal to the King and pro­
tect his sovereignty from foreign infringement. The response 
also enunciated that it was only fair to grant naturalized 
citizens the same right to purchase land as the natives pos­
sessed. The chiefs reaffirmed the government position that 
aliens could not own land. The King reiterated this view 
during a tour of Maui in December, 1845, and January, 1846. 
Apparently these explanations eased the fears of the Hawaiian 
people because anti-foreign agitation subsided. In 1855
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opposition to foreign ownership of land resurfaced. Natives 
from Lanai presented a petition enunciating their belief 
that foreigners should not be allowed to purchase land.^®
Some natives revealed their reluctance to accept a 
land system based on individual ownership by establishing huis 
which provided a transitional system between the old land 
tenure system and the new order of alodial ownership. A group 
of natives obtained communal title to a tract of land then 
allotted specific plots to individual families to farm, while 
retaining common rights to pasture and gathering areas. Some 
of these huis continued to exist into the twentieth century 
but they have been plagued with heirship problems and other 
difficulties.^^
A major native resistance to haole attempts to obtain 
control of Hawaiian soil and sovereignty occurred during the 
discussion of a reciprocity treaty with the United States in 
the 1860s and early 1870s. In order to persuade a reluctant 
United States Congress to agree to a reciprocity treaty, 
American haoles wanted to arrange for the cession of Pearl 
Harbor and a ten to twelve-mile area surrounding it to the 
American nation for a coaling and repair station. They be­
lieved that such a treaty was vital to the growth and pros­
perity of the Hawaiian nation since it would allow the sugar 
plantations to export their crop to the United States duty­
free. American advisers urged King Lunalilo to support the 
treaty with its provision of the cession of Pearl Harbor. Most
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haoles, with the exception of British subjects and Catholic 
priests, endorsed the proposed treaty. Extensive debate 
developed over the issue among both haoles and natives. Op­
ponents of the reciprocity treaty argued that such concessions 
would eventually lead to United States control of the Hawaiian 
Islands. Advocates maintained that the future of the Hawaiian 
nation and its prosperity depended on acceptance of the treaty. 
They contended that other nations had ceded lands willingly 
to other foreign powers, that the cession would not endanger 
the sovereignty of the Hawaiian Kingdom, and it was right to 
cede land when the good of the country demanded it. The pro­
cession forces charged those haoles opposing the treaty with 
stirring up native prejudices by presenting unfounded arguments 
such as the treaty provided the first step toward annexation, 
subsequent alienation of lands and sovereignty, and that na­
tives would share a fate similar to that of the American Indian. 
Those favoring the treaty asserted that it would stop haole 
demands for annexation to the United States because reciprocity
would bring the same benefits desired by the annexationists
52while strengthening the Hawaiian government.
Many of the haoles supporting the treaty believed that 
annexation to the United States would come eventually but that 
it should be postponed until the natives desired it or became 
extinct. Although Henry A. Peirce, the American minister in 
Hawaii, preferred annexation, he recommended to the American^ 
Secretary of State that the United States should agree to the
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proposed treaty because it would tie the two nations together 
"with hooks of steel." The Pacific Commercial Advertiser 
supported the treaty and observed that reciprocity was neces­
sary for the prosperity of the Hawaiian nation. The editor 
of this haole newspaper in Honolulu also stated that the 
treaty would continue United States influence until annexa­
tion occurred at the time of native depopulation. Peirce 
accused the pro-annexationists of stirring up the natives' 
feelings in opposition to the reciprocity treaty with its 
cession of Pearl Harbor in hopes of causing a native revolu­
tion which would bring American intervention and then American
53possession of the Hawaiian Islands.
The haoles were aware of widespread native opposition 
to cession of Pearl Harbor but dismissed it by rationalizing 
that whites knew what was best for Hawaiians and that the 
natives were motivated by irrational, ignorant, and preju­
dicial fears. On several occasions large numbers of natives 
met to listen to white and native opponents of the treaty 
and cession. At one meeting in June, 1873, the natives passed 
resolutions opposing the cession of Pearl Harbor. Most of the 
Hawaiian opponents did not oppose reciprocity per se but 
rather ceding Hawaiian land and abdicating sovereignty over 
it. Some of the natives objected to reciprocity because they 
feared that it would lead to alienation of Hawaiian sove­
reignty. Lunalilo and his cabinet finally acquiesced to 
massive native protest and withdrew their offer of the
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reciprocity treaty with its cession of Pearl Harbor, The 
commercialists verbally attacked the ministers for their 
changed position and demanded their resignation but Lunalilo 
requested the ministers to retain their government positions.
In 1875 the United States and the Hawaiian Kingdom 
agreed to a reciprocity treaty which did not include the ces­
sion of Pearl Harbor. One of the provisions of the treaty 
limited Hawaiian sovereignty by requiring the Hawaiian gov­
ernment not to lease or cede a harbor or any territory to any 
foreign nation. After 1875, natives increasingly opposed 
reciprocity. The influx of foreigners and the increase of 
American interests in the islands resulting from the reci­
procity agreement along with the treaty's limitation of Ha­
waiian sovereignty led to the native reaction. Hawaiian leg­
islators protested that reciprocity would culminate in an­
nexation. The agitation caused the formation of a new minis­
try in 1878 with more native representation. A strong na­
tionalistic movement developed by 1880 with the legislature 
controlled mainly by natives. The Hawaiians* nationalistic 
sentiment, economic depression, and political, moral, and 
financial excesses in government policy led to the Revolution 
of 1887.55
Native opposition failed to prevent the cession of 
Pearl Harbor in 1887. In that year the United States Congress 
reviewed the reciprocity treaty and added an amendment which 
gave the United States the "exclusive right to enter the
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harbor • • • and to establish and to maintain there a coaling 
and repair station for the use of vessels of the United 
States." The Hawaiian government at first refused to agree 
to the revised treaty but finally acquiesced. The king re­
luctantly approved the Pearl Harbor cession although he real­
ized that native Hawaiians opposed it. King David Kalakaua 
and his reform cabinet based their decision on the American 
Secretary of State's assurances that the concession of Pearl 
Harbor was coterminous with the existence of the treaty and 
that no loss of Hawaiian sovereignty occurred with the trans­
action. The United States failed to improve the harbor during 
the remaining years of the Hawaiian Kingdom which came to an 
end in 1893.^®
In 1887 the haoles forced a constitution on Kalakaua 
which greatly restricted his authority as sovereign and limited 
the rights of natives. Many Hawaiians were upset with the 
"Bayonet” constitution and wanted the King to regain his 
former prerogatives. Robert Wilcox, a part-Hawaiian, led an 
insurrection in 1889 but the reform government quickly brought 
it to an end. Other Hawaiians formed a party called the Hui 
Kalaiaina to restore the constitution of 1864 and native con­
trol of the government. Native leaders attempted and some­
times secured limited control of the Hawaiian government un­
til the Revolution of 1893. The clashing of two nationalities
57for supremacy culminated in the overthrow of the monarchy.
Native Hawaiians opposed not only the Pearl Harbor
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cession but also haole attempts at annexation to the United 
States which occurred regularly during the second half of the 
nineteenth century. Many chiefs. Prince Alexander Liholiho, 
native newspapers, and mass meetings held by native leaders 
expressed the opposition of Hawaiians to annexation. Oppo­
nents raised racial arguments in support of their views. They 
suggested that Hawaiians would become enslaved and would lose 
their lands like Indians. In 1851 when a French takeover ap­
peared imminent, Kamehcimeha III secretly had agreed to cede 
the Hawaiian Islands to the United States in the event of a 
French seizure but the feared usurption failed to materialize. 
During 1852 and 1853 a large number of haoles actively favored 
annexation to the United States. In 1854 some of the King's 
ministers persuaded Kamehameha III that internal threats of 
revolution by haoles and proposed Californian filibustering 
endangered the continued existence of the Hawaiian Kingdom.
In February of that year, the King authorized Robert C. Wyllie 
to commence negotiations with the United States for annexa­
tion. The Hawaiian government agreed to an annexation agree­
ment which the American commissioner, David L. Gregg, sub­
mitted to the United States Secretary of State for his 
consideration. The King became reluctant to continue the 
negotiations.after the threat of the overthrow subsided. The 
King's death in December, 1854, and the ascendancy of the 
nationalist Alexander Liholiho to the throne as Kamehameha IV
brought an end to the annexation discussions. Liholiho with-
58drew the offer of annexation.
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A minority of haoles continued to desire immediate 
annexation to the United States. During the discussion of 
the reciprocity treaty from 1868-1873, annexation became a 
subject of debate. American supporters of annexation pre­
sented it as a preferable alternative to reciprocity and the 
only means which would insure lasting prosperity and stability 
of government and property. Many haoles failed to support 
annexation because they believed the time was not right for 
it, although many of them contended that manifest destiny made 
annexation inevitable at a future date. A number of newspapers 
in the United States also expressed this sentiment that the 
Hawaiian Islands would "sooner or later become American 
property." Secretary of State William Seward favored annexa­
tion but believed that American concern with economic en­
trenchment due to Reconstruction would prevent extension of
59American sovereignty over the islands.
During the early 1890s some American residents advo­
cated annexation while others preferred reform of the Ha­
waiian government and continuation of the monarchy. A small 
group of determined American haoles with the aid of the 
American minister John L. Stevens and American troops, over­
threw the native government in 1893. Queen Liliuokalani 
surrendered her authority to the United States because of the 
active involvement and presence of United States troops. She 
believed the United States government would restore her 
sovereignty once it learned of the illegal activities of
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Stevens and the use of military in the overthrow of the 
legitimate Hawaiian government. The Queen requested the 
United States government to restore the Hawaiian Kingdom as 
a sovereign nation. Native Hawaiians opposed the overthrow 
of their government and Queen. Since the Harrison adminis­
tration had previously indicated its support of annexation, 
the Provisional Government immediately sent representatives 
to Washington to negotiate an annexation treaty. The Senate 
was considering such a treaty within thirty-two days after 
the establishment of the Provisional Government.
Congress delayed action on the annexation treaty until 
President-elect Grover Cleveland took office. Cleveland 
questioned the proceedings in the Hawaiian Islands and ap­
pointed James H. Blount to conduct an investigation of the 
American role in the revolution. Blount's report indicted 
the actions of the American Minister, the American naval 
forces, and some haole residents. As a result of Blount’s 
findings Cleveland requested the American revolutionaries to 
restore Queen Liliuokalani to the throne. The officers of 
the Provisional Government refused and Cleveland refused to 
use force to restore the m o n a r c h y . I n  1898 the annexation 
efforts successfully culminated in annexation largely be­
cause of the Spanish American War. The United States govern­
ment recognized the importance of the Hawaiian Islands to 
America's position in the Pacific. Hawaii became an incor­
porated territory of the United States in 1900 with enactment
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of the Hawaii Organic Act. This ended any native hopes of 
restoring the sovereignty of the Hawaiian nation.
Several motives impelled haoles to overthrow the royal 
Hawaiian government, establish a provisional republic, and 
seek and eventually gain absorption by the United States. 
Certainly a principal one was to guard their tenure in the 
rich agricultural lands of the islands which they had 
methodically stripped from the native Hawaiians during the 
nineteenth century.
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the second half of the nineteenth century; for example see 
Pacific Commercial Advertiser, Mar. 14, 1868; Peirce to Fish, 
March 17, April 28, Nov. 18, 1873, USDS, Dispatches From U. S. 
Ministers vol. 15, Nordhoff, Sandwich Islands, p. 96; Bishop, 
Hawaiian Archipelago, p. 247; Emma to Peter, Jan. 6, 1874, in 
Alfons Korn,ed., News From Molokai, Letters Between Peter 
Kaeo and Queen Emma, 1873-76 (Honolulu, 1976), p. 169; Procla— 
mation by Kamehameha III and Keoni Ana, March 10, 1851, in 
H. Ex. Doc 48, 53d Cong., 2d sess.; Luther Severance to Daniel 
Webster, March 11, 1851, in H. Ex. Doc 48; Webster to Sever­
ance, July 14, 1851, in H. Ex. Doc 48; W. L. Marcy to John 
Mason, Dec. 16, 1853, in H. Ex. Doc 48; Marcy to Gregg, April
4, 1854 and Jan. 31, 1855, in H. Ex. Doc 48; Gregg to Marcy, 
July 26, Aug. 7, Sept. 15, Oct. 2, Dec. 29, 1854, in H. Ex. Doc 
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1, Feb. 8, 22, March 14, Oct. 24, 1868, July 2, Nov. 19, 1870, 
Feb. 15, 22, March 1, 8, 15, 29, April 5, 12, June 7, 1873; 
Hawaiian Gazette, March 5, 1873; Peirce to Fish, May 26, 1873, 
USDS, Dispatches From U. S. Ministers, vol. 15; William Seward 
to Edward McCook, Sept. 12, 1867, in H. Ex. Doc. 48, 53d 
Cong., 2d sess.; Seward to Z. S. Spaulding, July 5, 1868, in 
H. Ex. Doc. 48.
^^Correspondence concerning the Revolution of 1893 
and annexation is found in H. Ex. Doc 48, 53d Cong. 2d sess., 
pp. 75-246, 422-509.
*llbid.
CHAPTER Vri 
NATIVE AMERICAN RESTITUTION ATTEMPTS
During the 1970s both native Hawaiiens and American 
Indians have become increasingly vocal and active in asserting 
claims for land. Native Americans have channeled most of 
their efforts through legal means but some of their actions 
have been extralegal. Hawaiiens and Indians have focused 
their activities on four main areas. These include the actual 
restoration of land, obtaining monetary compensation for lands 
taken from them, preventing additional alienation, and re­
covering or affirming historic fishing, hunting, gathering, 
and water rights. Most of the gains made by Native Americans 
have resulted less from their assertive actions and more from 
a favorable judicial and legislative climate of opinion.
MONETARY COMPENSATION FOR EXPROPRIATED LANDS
Hawaiiens and Indians have sought monetary compensation. 
Most Indian claims have sought monetary compensation for lands 
taken illegally or unfairly. Indians pursued this course of 
action because they believed it offered the only alternative. 
Prior to congressional enactment of the Indian Claims Commis­
sion Act of 1946, Indians requesting restitution first had to
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obtain congressional approval for a suit against the federal 
government. Federal courts observed sovereign immunity to 
suit unless the federal government authorized litigation.
The protection of property guaranteed by the fifth amendment 
of the constitution has been construed not to apply to Indian 
tribes. Congress narrowly conceived the basis for litigation 
and consequently approved few petitions. On those it sanc­
tioned, the legislative process sometimes lasted for forty 
years.
After a decade and a half of congressional attempts 
to formulate a system to adjudicate Indian claims. Congress 
established the Indian claims Commission in 1946. Essentially 
a jurisdictional act, the legislation allowed the tribes five 
years to register claims with the commission. The act re­
quired the Commission to adjudicate the claims by 1957. Con­
gress later extended the life of the Commission five times.
The Commission finally dissolved on September 30, 1978. Con­
gress passed legislation for the transfer of unsettled claims
1
to the Court of Claims.
The act permitted suits for claims arising in regard 
to the constitution, treaties, executive orders, claims 
sounding in tort, or involving fraud, duress, mutual or uni­
lateral mistake, and claims "based on fair and honorable 
dealings not recognized by any existing rule or equity." 
Indians based most of their cases on the first argument. The 
majority of suits involved uncompensated taking of land or
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payments of a sum less than the fair market value of the 
land. Claimants had to prove exclusive occupancy of a de­
finable territory. The Commission recognized claims showing 
aboriginal title to exclusive use and occupancy even if only 
seasonal or ritualistic. They refused compensation for 
claims of areas shared jointly by more than one tribe or band
except when the federal government moved several tribes into
2
an area and then removed them.
The litigation involved a lengthy process and the 
Commission completed its work slowly. Originally tribes pre­
sented 370 claims but the Commission separated some into in­
dividual dockets comprising a total of 615. The Commission 
further subdivided the dockets into separate issues covering 
about 850 claims. By the end of 1967, the Indian Claims Com­
mission had dismissed 132 dockets, approved 100 for awards 
for about $226 million, and during the next eleven years it 
approved an additional 242 dockets for awards and denied 
seventy-two petitions. By September, 1978 the Commission had 
decided 546 dockets for $818,172,606.64 less attorney's fees. 
The Indian Claims Commission transferred the remaining dockets
3
to the Court of Claims for settlement.
Before deciding the amount of compensation, the Com­
mission determined the fair market value of the land at time 
of taking and then deducted offsets that included the original 
sum paid the tribe plus additional costs of supporting the 
tribe. The Commission never formulated an exact method of
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determining what items comprised offsets. Congress justified 
the deduction of offsets by claiming that the tribes would 
not have needed gratuities if they originally had received 
sufficient compensation for their lands. It failed to con­
sider that the tribes would not have needed gratuities if they 
had not been forced to cede their lands and also would not 
have wanted or bought certain things considered as offsets. 
Without the offset provision. Congress probably would not 
have passed the Act of 1946 since it believed the total amount 
of restitution awards would have been too high. Before the 
Commission settled a claim, it held three hearings. The first 
decided the validity of the claim. If it was justified, a 
second hearing determined the fair market value of the land. 
The third set the total amount of offsets. After the Commis­
sion awarded monetary compensation. Congress had to approve 
the tribe's plan for using the money. In 1973 Congress passed 
legislation authorizing the Secretary of Interior to approve 
a method of distribution, contingent on congressional approval. 
The same act required each tribe to invest a minimum of twenty 
percent of its award. Both the tribe and federal government 
could appeal the Commission's finding to the Court of Claims.* 
Generally Indian tribes opted for a per capita set­
tlement, preferring this method of destination of the award 
largely out of a fear that unless they received the money 
immediately, the federal government eventually would cause 
them to lose both their land and money. The Indians viewed
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termination as a possible outcome of investing their award 
money. As justification for their attitude they have pointed 
to the fate of the Menominee tribe. In the 1950s Congress 
selected the Menominee tribe as one of the first to be termi­
nated from federal trust status because of its timber wealth► 
In 1951 the Menominees received $7,600,000 after a seventeen- 
year court case. The Menominees decided to award $1500 per 
tribal member and invest the remaining funds in their thriving 
lumber operation, their hospital, and other community enter­
prises. By the time of their final termination in 1961, they 
had spent most of their money in their attempt to defeat 
termination. Almost bankrupt, they had to close their hospi­
tal and sell a large part of their land before Congress re­
stored their tribal status in 1973. The Indians' previous 
experience with outsiders managing their money to their de­
triment explains their reluctance to program their money.^
The aboriginal population of Alaska received monetary 
compensation for former lands as a part of the Alaska Native 
Claims Settlement Act of 1971. Congress awarded the tribes 
$462.5 million with two percent royalty on mineral develop­
ment on state and federal lands in Alaska up to $500,000,000.
Encouraged by congressional passage of the Alaska 
Claims Settlement Act in 1971, Hawaiian nationalists actively 
campaigned for comparable legislation for their benefit.
ALOHA— Aboriginal Lands of Hawaiian Ancestry— led the move­
ment for reparations for lands taken in the 1890s. Numerous
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other native Hawaiian organizations originated in the 1970s 
and joined with older native organizations to support a claims 
settlement. Many of the nationalists disagree on the method 
of restitution. Some extremists have demanded the establish­
ment of an independent Hawaiian Kingdom or a tribal government 
possessing sovereignty much like the reconstituted Indian 
tribes and co-existing within certain states.^
The movement for restitution has based its claims on 
the alleged illegal actions of the United States minister to 
Hawaii, John Stevens, in 1893 when he ordered the United 
States naval forces to land in Hawaii. Use of the American 
military supporting the revolutionary white settlers led 
Queen Liliuokalani to surrender her kingdom to the Committee 
of Safety in order to avoid bloodshed. The provisional govern­
ment and later the Republic of Hawaii ruled Hawaii without the 
consent of the native Hawaiiens and designated the crown and 
government lands as its public lands. When the United States 
annexed the Republic of Hawaii in 1898, the revolutionary 
government ceded these public lands to the federal government. 
According to Hawaiian leaders the federal government assumed 
illegal ownership through an act of conquest as a result of 
the activities of American representatives in 1893 and 1898, 
which form the basis for the native Hawaiian claim for com­
pensation. The natives maintain that they lost both dominion
7
and domain over their nation and land.
In 1974 Representatives Spark Matsunaga and Patsy Mink
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from Hawaii introduced the first native Hawaiian claims bill 
but the House Interior Committee failed to report it out of 
committee. They reintroduced the measure during the next 
session; it met the same fate. In February, 1975, the Sub­
committee on Indian Affairs of the Committee on Interior and 
Insular Affairs held hearings in Hawaii on the native claims 
bill.®
Under the provisions of the bill, the Secretary of the 
Interior would establish a roll of all living native Hawaiiens. 
The roll would be maintained by adding the names of new-born 
Hawaiiens. To qualify as a native Hawaiian, an individual had 
to be the descendant of the aboriginal race inhabiting the 
Hawaiian Islands before 1778. A person lacking sufficient 
genealogical documentation of his ancestry could still be en­
rolled if other native Hawaiians considered him a native.
The claims bill called for the creation of a Hawaiian Native 
Corporation to manage the one hundred million dollars to be 
paid annually by the federal government for a period of ten 
years; the total settlement amounted to one billion dollars. 
The members of the corporation would consist of the native 
Hawaiians listed on the proposed rolls. Another provision 
gave the Hawaiian Native Corporation first rights to claim 
any federal land in Hawaii which the government classified as
9
surplus lands.
Undaunted by the apparent lack of congressional sup­
port, leaders of ALOHA, congressmen from Hawaii, and other
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Hawaiian aboriginal organizations continued their drive for 
recompense. In 1975 Representative Matsunaga and Senator 
Daniel Inouye introduced a measure providing for the establish­
ment of a Hawaiian Native Claims Settlement Study Commission 
to investigate the claims asserted by the natives which they 
believed stood a better chance of congressional passage. The 
bill directed the commission to determine the validity of the 
claim; if justified, then the Commission would decide how to 
rectify them, and report their recommendations to Congress, 
Congress would not be bound by the suggestions. ALOHA pre­
ferred its newly formulated bill which closely resembled the 
original bill but contained an additional provision calling 
for the return of approximately 2.5 million acres of land, 
the size of the crown and government estate in 1893. ALOHA 
reluctantly supported the alternative legislation that would 
establish the Hawaiian Native Claims Settlement Study Commis­
sion because the congressmen assured ALOHA leaders that its
10bill would not pass Congress.
For the next two years Congressmen from Hawaii rein­
troduced the Study Commission bill, with some modifications. 
During 1976 and 1977 congressional committees conducted hear­
ings in Hawaii on the measure, causing committee members to 
alter the original bill to incorporate certain requests ex­
pressed by members of the Hawaiian community. The natives 
desired an increase of native Hawaiian members and more 
representation from all the main islands in the Hawaiian
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Archipelago on the proposed Study Commission. Finally in 
October 1977 the Senate passed the bill without opposition 
but in May, 1978, the House failed to approve the measure.
Motivated by a belief in the need for quick enactment. 
Senator Inouye reintroduced the bill during the same session 
but Congress did not vote on the proposal again that year.^^ 
Undoubtedly the Hawaiian congressmen and native Hawaiians will 
continue to press the issue of native claims in Congress. Al­
though the outcome of such legislation remains uncertain, the 
outlook appears brighter for eventual establishment of the 
commission. The growing congressional opposition against 
Native American claims as seen in the proposed legislation 
to abrogate Indian treaties could work to the detriment of any 
settlement for native Hawaiians.
Apparently a large segment of the political and business 
community in Hawaii supports the establishment of the Hawaiian 
native claims study commission and federal compensation for 
the native land claims. This raises the question of the sin­
cerity of their allegedly altruistic motives. Perhaps the 
elite support the settlement more for the positive economic 
effect a monetary settlement would have on Hawaii’s economy 
than from an unselfish concern with native welfare and rights. 
Passage of restitution legislation possibly would affect fif­
teen percent of the population of Hawaii who claim descent 
from the aboriginal race of the Hawaiian Islands.
Hawaiian nationalists encouraged the 1978 constitutional
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convention to incorporate an amendment to Hawaii's constitu­
tion. The voters of the state supported an amendment that 
provided for the establishment of an Office of Hawaiian Af­
fairs. Along with other responsibilities relating to native 
Hawaiian concerns, the Office of Hawaiian Affairs would re­
ceive and manage any funds or property designated for native 
Hawaiians. Its promoters advocated the creation of such an 
office partially in anticipation of receiving a settlement 
from the federal government. During the 1979 session legis­
lators introduced a bill creating an Office of Hawaiian 
Affairs.
RESTORATION OF LAND BASE 
Both native Hawaiians and American Indians endeavored 
to rebuild their land base during the twentieth century.
Both groups started making such attempts earlier in the cen­
tury but only achieved limited success. American Indians 
accomplished more in this sphere than native Hawaiians; the 
former have made significant progress in the 1970s in re­
gaining former lands.
RESTORATION OF THE INDIAN LAND BASE— In 1934 Congress enacted 
the Indian Reorganization Act. Under its provisions, tribes 
could purchase land. The act established a loan fund enabling 
tribes to purchase land. Congress failed to appropriate suf­
ficient funds to support the program adequately. Tribes ac­
quired four million acres by the 1950s through the Indian
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Reorganization Act's provisions or supplemental legislation. 
The Oklahoma Welfare Act of 1936 authorized the Secretary of 
the Interior to buy lands for participating Oklahoma tribes 
but the Secretary has never requested the use of funds for 
the purchase of non-trust lands.
In 1977, under provisions of the Indian Reorganization 
Act, the Bureau of Indian Affairs transferred lands to trust 
status for the Puyallup tribe and Sault Ste. Marie Chippewa 
Indians. Previously the Puyallup tribe or tribal members 
had fee simple title to lands within the boundaries of the 
Puyallup Reservation. The Sault Ste. Marie Chippewa Indians 
purchased a seventy-six acre tract and requested the Bureau 
of Indian Affairs to transfer the land to trust status. The 
cities of Tacoma, Washington and Sault Ste. Marie, Michigan 
challenged the action. Until the courts resolved the issues, 
the Secretary of the Interior stayed additional taking of 
lands for these tribes. In late 1978 the District Court for 
the District of Columbia determined that the Secretary of 
the Interior had the authority to place lands in trust for
the Puyallup tribe and the Sault Ste. Marie Chippewa
, 16 Indians.
In 1974 Congress passed legislation allowing the 
Sisseton and Wahpeton Sioux tribe of the Lake Traverse Re­
servation in North and South Dakota to consolidate its 
landholdings. The heirship plight of the Sioux paralleled 
that of many tribes. Land holdings held in trust became
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fractionalized to the extent that efficient utilization of a 
tract was impossible. The act provided for the tribal pur­
chase of such divided interests.
During the 1970s Congress passed two bills providing 
for the return of lands to Indian tribes. In 1975 one act 
authorized the Secretary of the Interior to restore surplus 
lands to tribal trust status. In 1975 the Submarginal Lands 
Act conveyed over 370,000 acres of submarginal lands to cer­
tain Indian tribes. These lands had been acquired for tribal
18use during the 1930s.
Occasionally Congress returned small acreages to the
holdings of numerous tribes. For instance, the Washoe Indians
of California received eighty acres of surplus lands, and the
Bridgeport Paiutes, the Sisseton Sioux, and Kootenai tribe
19also acquired small tracts.
In 1978 Congress approved the return of land to the 
Zia and Santa Pueblos. The United States government had ac­
quired these lands in 1937 and placed them in the public 
domain under the supervision of the Bureau of Land Management.
The Zia Pueblo received 4850 acres, Santa Ana Pueblo, 16,000
20acres. These lands are held in federal trust.
Legislation returning the Taos Blue Lake and its water­
shed area in 1970 represented one of the most celebrated 
cases of land restitution. Taos Pueblo leaders continually 
attempted to regain ownership of these sacred areas since 
1906. At that time President Theodore Roosevelt placed Blue
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Lake and its environs in Taos National Forest, later Carson 
National Forest. The Taos Pueblo received no compensation 
for these lands. Prior to 1906 and until 1918 the United 
States government "recognized and protected the special and 
exclusive interests" of the Taos Indians to this area. In 
1924 Congress enacted the Pueblo Land Board Act to settle 
land disputes between the Pueblos and non-Indians. The Board 
offered $458,520.61 to the Taos Pueblo for lands taken within 
their reservation by non-Indians. The government paid part 
of the settlement but the Taos Pueblo requested the return of 
Blue Lake and its watershed area in exchange for the remain­
ing cash payment. The Indians continued to insist on re­
ceiving title to the land and Commissioner of Indian Affairs 
John Collier agreed to help them attain their goal. In 1933 
Congress passed legislation providing for a fifty-year permit 
with right of renewal for 31,000 acres of the Blue Lake area. 
Because of difficulties in concluding a satisfactory agree­
ment, the Indians did not sign the permit until 1940. It 
granted the Taos Pueblo exclusive use to the area for their
annual ceremonial period and free use of wood, forage, and
21water for personal and tribal needs.
The Taos Pueblo continued their efforts to regain title 
to Blue Lake and the Rio Pueblo de Taos watershed. In 1965 
the Indian Claims Commission affirmed the Taos Indians' ex­
clusive aboriginal use and occupancy of 113,000 acres. The 
Commission awarded a claims settlement but the tribe refused
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to accept monetary compensation and held out for the land.
The Commission supported the Taos Pueblos efforts for return 
of the land but it did not possess the authority to return 
it. Tribal efforts garnered widespread national support from 
representatives of the Roman Catholic Church, National Organi­
zation of Churches, Indian Rights Association, National 
Organization of American Indians, and former Secretary of the 
Interior Stewart Udall. A group of prominent Americans formed 
the National Committee for Restoration of Blue Lake Lands to 
the Taos Indians. Other individuals such as President Richard
Nixon and New Mexico governor David Cargo also joined the
22large number of supporters.
The Taos Indians maintained that Blue Lake and its 
watershed area possessed spiritual significance and absolute 
sanctity. Blue Lake, their principal shrine, had been the 
site of the Indians' annual pilgrimage for 700 years and in­
dividual Indians used the lake for religious worship daily.
The Taos Pueblo argued that the existence of their traditional 
religion and cultural survival depended upon protection of 
the area. The tribe desired to prohibit all commercial ex­
ploitation. The Taos Indians maintained that timber, grazing,
and recreational use had desecrated Blue Lake and its 
23watershed.
White supporters argued that the Taos Indians should 
have the land returned to their possession because of its 
sacred importance to the Pueblo's religion. They maintained
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that the tribe's situation differed from other Indian efforts 
to regain land because of its spiritual significance and the 
Taos wanted the land for religious rather than economic rea­
sons. They also cited the Taos Indians' long history of en­
deavors to regain ownership of Blue Lake and its environs.^*
A small group of vocal congressmen, lumbermen, sports­
men, and United States Forest Service officials opposed the 
return of Blue Lake. They claimed that the Taos Indians 
possessed every right to religious freedom under the super­
vision of the United States Department of Agriculture as they 
would with the land held in trust by the Bureau of Indian 
Affairs. Some opponents argued that conservation practices 
would best be served with jurisdiction of the land under the 
Forest Service. Most of the adversaries argued that return 
of Blue Lake would establish a precedent that would enable
other tribes to regain claimed lands in place of traditional
25monetary compensation.
In December, 1970, Congress restored 48,000 acres to 
the Taos Indians. The United States government held the land 
in trust for the tribe. The legislation stipulated that Blue 
Lake and the surrounding land remain a wilderness area and 
that the tribe only use it for traditional purposes such as 
religious ceremonies, hunting and fishing, a water source,
26forage for domestic livestock, timber, and for personal uses.
The following year Congress enacted the Alaska Native 
Claims Settlement Act. It awarded title in fee simple to the
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largest amount of land ever received by American Indians 
for the extinguishment of aboriginal title. The Alaskan 
tribes claimed ownership to most of the 375 million acres con­
tained in the state's land mass. According to the provisions 
of the settlement act, the natives would receive clear title 
to forty million acres and $462.5 million, and two percent 
royalty on mineral development on state and federal lands in 
Alaska up to $500 million. The act authorized the land dis­
tribution among twelve native profit-making district corpora­
tions. They would allocate acreages to eligible villages who 
would receive fee in simple patent to the surface estate 
while the regional corporation retained subsurface rights.
Some Native Alaskans chose to select fee simple ownership of
27land instead of coming under the provisions of the act.
In 1972 Secretary of the Interior Rogers C. B. Morton
reserved ninety-nine million acres from which the Native
Alaskans could select their forty million acre allocation.
Four years later, the Secretary of the Interior made the first
28land conveyance to a regional corporation.
Numerous litigation has resulted from passage of the 
Alaska Native Claims Settlement act. Some of the lawsuits have 
contested the Secretary of the Interior's rulings that de­
clared certain native villages ineligible for receiving land. 
Other legal disputes have developed over the pattern of
selection by native corporations, the state of Alaska, and the
29federal government.
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The adjudication of native land claims culminated a 
century of unsettled title to ninety percent of the land in 
Alaska and several decades of native efforts to obtain title.
A number of native organizations originated in the mid-1960s 
as a result of the land rights issue. In 1966 the Native 
Alaskans created a statewide association, the Alaska Federa­
tion of Natives. The discovery of oil in Alaska promoted the 
swift settlement of native claims. Desire for immediate ex­
ploitation of this valuable resource prompted the oil com­
panies to join forces with the natives to clear land titles.
A receptive administration in Washington also contributed to 
an early settlement. The Nixon administration wanted to
settle the land claims issue before it approved the Alaskan 
^ 30pipeline project.
From the time the United States purchased Alaska in 
1867 from Russia, Congress had neglected to clarify aboriginal 
land rights. The purchase agreement, the Organic Act, and 
the Statehood Act recognized native rights of use and occu­
pancy. The latter two documents left the settlement of such 
rights to Congress.
Some Native Alaskans withheld approval of the Native 
Claims Settlement Act. William Willoya, an Eskimo, believed 
the legislation would be detrimental to the continuation of 
the aboriginal subsistence lifestyle and entailed a sell-out 
to the corporations. He maintained that Congress excluded 
traditional hunting, fishing, wood, and berry gathering areas
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used seasonally by nomadic natives from the land allotted to 
the native corporations. He claimed that more than 20,000 
natives will be forced off the land in the next twenty years. 
Willoya also expressed a concern shared by other Native 
Alaskans that the legislation will force the aboriginal popu­
lation to accept a business economy. Congress established 
the profit-making corporations and thus forced an alien con­
cept on Alaskan tribes. In order to become self-sustaining 
organizations it is expected that the corporations will join 
with multi-national corporations to exploit the mineral re­
sources. Several Native American leaders declared that the 
organizations will be more concerned with profits than with 
protecting the traditional subsistence methods and culture 
of Alaskan natives. Willoya also feared that the native cor­
porations would have to sell some of their land in order to 
pay taxes after 1991. Until that time shareholding natives 
can not alienate their non-taxable shares in the corporation. 
After the twenty-year non-alienation period the corporations 
can sell the land and natives can market their shares although 
non-natives can not receive voting rights in the operation of 
the corporations. Opponents of the legislation also lamented 
the loss of traditional hunting, fishing, gathering, and water 
rights. The laws of Alaska became applicable to the natives 
with the passage of the Native.Claims Settlement Act. The 
federal government also terminated all trust responsibilities 
to the Alaskan aboriginal population. Even some of the native
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supporters of the claims settlement voiced displeasure with
the act but were convinced that it was the best agreement
32they would obtain.
Final assessment of the overall benefits of the legis­
lation can not be made for some time. But thirty years from 
now, the settlement act may be seen in the same light as the 
General Allotment Act with its resulting loss of native land- 
ownership, dislocation, and loss of native culture. Much 
will depend on the success of the native corporations in re­
taining title to the land and maintaining traditional life­
style and culture. The white ideological basis of the 
Alaska Claims Settlement Act rests with the hope of assimilat­
ing the Alaskan Eskimos, Indians, and Aleuts into the Western 
business economy. Profit-making organizations with a com­
petitive corporate structure comprise a concept alien to most 
Alaskan natives' cooperative subsistence culture. The impact 
of mineral exploitation, speculation, and a money economy 
threaten the native way of life.
Congressional approval of the return of 185,000 acres 
in the Grand Canyon to the Havasupais in 1975 marked another 
significant settlement of native land claims. Havasupai at­
tempts to regain some of their ancestoral lands dated to the 
early twentieth century. For six centuries, the Havasupai 
migrated from the plateau lands on the rim of the canyon to 
the canyon floor in the summer. Use of both areas provided 
subsistence for the tribe. Since 1882 the Havasupai lived
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on a 518-acre reservation on the floor of the Grand Canyon.
In 1919 Congress established Grand Canyon National Park and
also allowed the tribe to continue using the plateau. But
National Park Service officials restricted Indian free use
of the area compressing the Havasupais on 518 acres of which
only 200 acres comprised arable land. The tribe maintained
that their survival depended on the return of the plateau
lands. In January, 1975, President Gerald Ford signed the
legislation designating 185,000 acres as trust lands for the 
33Havasupai.
In addition to regaining land by congressional legis­
lation, Indians have also secured possession of former lands 
through presidential executive orders. On May 20, 1972, 
President Richard Nixon issued an executive order directing 
the return of Mt. Adams and 21,000 acres to the Yakima tribe, 
culminating over four decades of tribal efforts at recovery. 
After discovering a map delineating the proper boundaries 
set by the 1855 Treaty of Walla Walla, the Yakimas presented 
their claims to the federal government. The map showed that 
errors made by the surveyors resulted in a reduction of 
421,465 acres of their reservation. In 1904 the federal 
government restored 300,000 acres to the tribe. Finally the 
Indian Claims Commission in 1968 ruled that the Yakimas were 
entitled to an additional 121,465 acres. Since 98,000 acres 
comprised rich farm lands owned by whites, the Commission 
awarded the tribe fifty cents an acre for them. The remaining
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lands were located in the Gifford Pinchot National Forest.
The Commission determined that the federal government did not 
have to return the land and left the ultimate decision to 
the discretion of the President. This led to Nixon's execu­
tive order returning some of the land.^^
At times agreements between tribal leaders and state 
officials have resulted in satisfactory land settlements. In 
1976 Massachusetts governor Michael S. Dukakis established a 
reserve for the Wampanoags. The Indians received the right 
to manage 227 acres with Massachusetts holding veto power. 
Around 1900 the city of Fall River had annexed the land claimed
O C
by the Wampanoags.
Indians also used the judicial system to regain lands. 
During the 1970s the Pomo Indians on Robinson Rancheria in 
California obtained the return of their reservation to trust 
status. The United States Supreme Court in 1970 determined 
that the Cherokee, Choctaw, and Chickasaw tribes owned the 
riverbed of the Arkansas River in Oklahoma. In 1920 the Oneida 
tribe received thirty-two acres as a result of a federal dis­
trict court decision. An United States Circuit Court of 
Appeals decision in 1978 declared that the Western Shoshones 
might possess aboriginal title to twenty-two million acres 
in Nevada. The appellate court remanded the case to United 
States district court to determine whether the Western 
Shoshones have beneficial title to the disputed lands.
The Pit River Indians of northern California have
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tried to get their land claims case before the courts through­
out the 1970s. They claim title to 3.5 million acres of land 
taken by the federal government in the 1850s. The Indian 
Claims Commission acknowledged their aboriginal use and oc­
cupancy of the area in question and awarded a cash settlement 
of $29 million as part of a joint judgment with a loosely 
named group, the California Indians. The other state tribes 
readily accepted the restitution. The Pit River Indians re­
jected the money settlement and requested return of their 
former lands. The Bureau of Indian Affairs invalidated the 
results of the Pit River election and conducted a subsequent 
election through the mails which overturned the earlier tri­
bal decision. Current leaders alleged that the Department 
of the Interior improperly conducted the election and deemed 
the later results invalid. The tribe later voted to reject 
the monetary compensation and demanded the return of their 
lands. The Pit River Indians appealed to the Indian Claims 
Commission to review the 1964 judgment but in 1973 and 1974 
the Commission refused the petition. Some of the Pit River 
Indians resorted to the tactic of occupying tracts of claimed 
land as well as bringing suit against the Hearst corporation. 
Pacific Gas and Electric, and other giant corporations, and 
the federal government. In the mid-1970s the Pit River 
Indians won ownership rights to a fourteen square mile area 
while another decision declared that the Pit River Indians 
did not have title to the disputed lands. Some of the Pit
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River Indians declared their intention to continue their
37recovery efforts.
A significant number of Indian land claims remained in 
abeyance in 1979. Some of these suits are based on state 
violations of the 1790 Trade and Intercourse Act. This federal 
statute prohibited states from obtaining Indian lands or 
treatying with tribes without federal approval. In several 
of these cases tribal leaders have combined judicial efforts 
with negotiation and legislative action.
The Narragansett tribe of Rhode Island asserted claims 
against that state for making transactions in violation of 
the 1790 law. The Narragansett based their claim for 3500 
acres of land in the state on a series of state statutes 
enacted by the legislature before 1890. Tribal leaders ini­
tiated court action against the state of Rhode Island. In 
1978 the parties negotiated a settlement. Subsequently the 
United States Congress approved the agreement that provided 
for the return of 1900 acres to the Narragansetts. In August, 
1979, the Rhode Island legislature approved it.^®
The settlement authorized the appropriation of $315 
million of federal funds to purchase 900 acres from private 
land owners and 900 acres of state public lands. A state- 
chartered corporation controlled by eight persons, five 
Indians and three state officials, will acquire and hold the 
land in trust for the tribe. Nine-tenths of the land will 
be restricted to permanent conservation while about 225 acres
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can be developed subject to the approval of the corporation. 
Terms of the settlement included tribal agreement to con­
gressional extinguishment of any claim to land in Rhode
39Island.
During the 1970s the Penobscot and Passamoquoddy tribes 
asserted aboriginal ownership of a large part of Maine. Pro­
ceeding from the position that transactions between the state 
of Massachusetts and these tribes beginning 1794, and later 
actions by the state of Maine, violated the Trade and Inter­
course Act of 1790, Penobscot and Passamoquoddy leaders re­
quested that the federal government assist them in bringing 
suit against these states. The Interior and Justice Depart­
ments refused because the tribes lacked federal recognition. 
Then the Penobscot and Passamoquoddy tribes took their claim 
case to court and the resulting judicial decrees stated that 
the tribes possessed tribal status and that the government 
must act as trustee on their behalf. Following the 1975 
decision Justice and Interior officials assisted the Maine 
tribes in their land claims.*^
Because of the cloud placed on the validity of land 
titles in Maine President Jimmy Carter intervened in an at­
tempt to settle the land controversy. In 1977 Carter assigned 
William Gunter as a special representative to investigate the 
land claims of the Maine Indians and to recommend a settle­
ment plan. Gunter recommended that the federal government 
pay the tribes $25 million and that Maine provide 100,000 acres
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of its public lands situated in the claims areas to the 
Penobscot and Passamoquoddy tribes. In return they would 
agree to relinquishment of all aboriginal claims to land in 
Maine. Tribal leaders refused to accept the plan. Not only 
had Gunter recommended a small land return but also recom­
mended that Congress extinguish aboriginal title to the land 
claimed by the tribes, except state public lands, in the
event the tribes refused to consent to the proposed settle- 
41ment.
At the request of the governor and attorney general of
Maine the state congressional delegation introduced legislation
during the spring of 1977 that would retroactively ratify the
illegal treaties consummated with the Penobscot and Passamo-
42quoddy tribes since 1790.
In February, 1978, leaders of the two tribes and a 
White House Work Group announced they had reached a "memo­
randum of understanding." The proposed agreement was not ac­
cepted by the disputing parties. In April, 1979, tribal 
leaders and state officials continued negotiations for set­
tlement of the Penobscot and Passamoquoddy tribes' 12.5 mil­
lion acre land claim. The Hathaway Plan, favored by the 
landowners and state officials, does not satisfy the tribes.
It would award them $37 million plus options to purchase
100,000 acres of land from several major timber companies. 
Tribal representatives have been unable to agree on a settle­
ment. In late 1978 the tribes reportedly preferred an agree-
272
ment providing for options on 250,000 acres, $27 million in 
cash, $10 million for capital improvements, $10 million for 
land purchase, and $15 million in guaranteed loans for bus­
iness enterprises.*^
Meanwhile the legal proceedings remain in abeyance. In 
the spring of 1979, Department of Justice lawyers requested a
second six-month stay of proceedings in anticipation of a
44negotiated settlement.
During the 1970s the Oneida tribe of New York has been 
involved in litigation against that state and Oneida County. 
The Oneidas claim that the state illegally obtained approxi­
mately six million acres of their land between 1785 and 1842, 
and that the cession treaties violated the provisions of the 
articles of Confederation and the Trade and Intercourse Act.*^ 
The Catawbas in North Carolina also base their current 
land claim on state violation of the 1790 act. The tribe 
seeks to regain 140,000 acres.*®
Wampanoag Indians in Mashpee, Massachusetts attempted 
to regain land they claimed was alienated in violation of the 
Trade and Intercourse Act of 1790. In February, 1979, the 
United States Court of Appeals for the First Circuit upheld 
the rulings of lower courts that the Trade and Intercourse 
Act did not protect the Mashpees since they were not a tribe 
in 1790 nor in 1976.*?
Native Americans have attempted to recover former 
lands throughout the twentieth century. The 1970s have been
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an era unequaled in Indian nationalistic efforts to regain 
land. To obtain their goal tribes have applied judicial and 
legislative means as well as negotiation.
HAWAIIAN LAND RECOVERY— Hawaiians also have attempted to re­
gain possession of portions of their lands. The first major 
success occurred in the 1920s and has remained a consistent 
part of native Hawaiian endeavors until the present time. In 
1921 the nationalistic Kuhio Kalanianaole, the part-Hawaiian 
congressional delegate from the Territory of Hawaii, succeeded 
in his attempts to have the United States government return 
some land for the use of native Hawaiians. Congress enacted 
the Hawaiian Homes Act which created the Hawaiian Homes Com­
mission with control over approximately 194,000 acres set 
aside for native Hawaiians. Kuhio sincerely believed that 
the only hope for the continuation of the indigenous Hawaiians 
as a distinct race was to return them to the land. In 1920 
he stated that "The Hawaiian race is passing. And if condi­
tions continue to exist as they do today, this splendid race 
of people, my people, will pass from the face of the earth." 
Kuhio pointed out that Hawaiians possessed a metaphysical 
relationship with the land. He believed that if they could 
live on the land and return to their ancient relationship 
with it, the process of decimation and demoralization would 
come to an end.^®
The death rate of the indigenous Hawaiians was higher 
than that of any other American minority. At the time of
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Captain James Cook's visit to the Hawaiian Islands, the popu­
lation was estimated at 300,000. Full-blood Hawaiians num­
bered only 40,000 at the time of annexation. By 1920 the 
figure had declined to 23,723. In addition the native birth
rate fell below the national level and infant mortality was
49eight times as high as the national average. Western di­
seases were primarily responsible for the dramatic decimation 
rate. Thousands of natives died from measles, cholera, small­
pox, and venereal disease introduced by traders, sailors, and 
missionaries. Hawaiians developed some immunity to these 
pestilences only in the latter part of the nineteenth century. 
Demoralization caused by alienation of the Hawaiians from 
their land and nation and disorientation prompted by the in­
flux of white settlers and their growing influence in the 
economic, religious, and governmental structure of Hawaiian 
society also contributed to the decline of aborigines.
The rhetoric of American supporters of the Hawaiian 
Homes legislation contained a philosophy similar to that es­
poused by promoters of removal of the Five Civilized Tribes 
from the South in the 1830s and the General Allotment Act of 
1887. Advocates claimed the proposal would save the dying 
Hawaiian race and rehabilitate it by restoring the natives 
to the land. No one considered placing the natives on re­
servations although some Americans regarded Hawaiians as 
"blanket" Indians. Advocates of the Hawaiian Homes Commission 
Act hoped to Americanize the native Hawaiians and then assimi­
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late them into American society. They wanted to place the 
natives on the land and to create a class of small independent 
New England-type farmers. Then, they believed, the race 
would once again thrive, prosper, and become self-reliant.^®
Besides saving the Hawaiian race from extinction, sup­
porters of the act also wanted to restore to the natives land 
which had been taken from them in the nineteenth century. All 
earlier attempts at land distribution had been ineffective 
when assessed in terms of benefiting the natives. Supporters 
of Hawaiian rehabilitation claimed that they had not obtained 
their equal share of the lands in the Great Mahele of the mid­
nineteenth century; that speculators had taken advantage of 
the natives, stripping them of the tiny parcels assigned to 
them. In addition, advocates of native rehabilitation main­
tained that the United States had gained possession of Ha­
waii's public lands after the revolutionaries seized control 
of the government with the aid of the United States minister 
to Hawaii.
Other supporters perhaps were motivated by a twinge of 
guilt. They believed that native deterioration had resulted 
from contact with Western civilization. Araerican-European 
intrusion had thrust the native race into an alien society 
and left it disoriented. The natives had never recovered; 
within a short period cultural genocide had occurred. Repre­
sentative James Strong of New York stated that "we went there 
with our Christianity and civilization and 'demoralized* a
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52thriving race." Chairman of the House Committee on Terri­
tories Charles Curry compared the rehabilitation proposal to 
that of the United States policy of rehabilitating Indians. 
Curry gave the example of the Blackfeet. "They were warriors, 
hunters and not agriculturalists and now they grow crops for
private consumption and grains for cattle. They were a dying
5 3race but now are a prosperous and multiplying race.”
Sincere concern and compassion for the native Hawaiians 
were not the only motives directing the passage of the reha­
bilitation bill. The elite in Hawaii, primarily the "Big 
Five"— Brewer and Company, Ltd., Theodore H. Davies, Ltd., 
American Factors, Ltd., Castle and Cooke, Ltd., and Alexander 
and Baldwin, Ltd.— who dominated Hawaiian economic and politi­
cal life, supported the legislation. The "Big Five" supported 
Kalanianaole and the movement for passage of the legislation. 
They promoted the program largely because of the inclusion of 
a clause within the bill that exempted sugar-producing lands 
from homesteading. Leases on 200,000 acres of government lands 
were to expire between 1919 and 1921, including more than
26,000 acres of cultivated sugar cane. Federal and some local 
forces advocated opening these lands to homesteading. The 
American belief that homesteading produced a stabilizing in­
fluence on individual and family life and that public lands 
should be used by small farmers motivated this position. Con­
gress in the Hawaiian Organic Act of 1900 permitted with­
drawal of certain public lands for homesteading upon the
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petition of twenty-five qualified citizens. The Wilson ad­
ministration declared that sugar lands would become available 
for homesteading. With the expiration of the leases on sugar 
lands, the "Big Five" feared that they would lose prime crop 
lands to homesteaders. The Hawaiian Homes Commission Act 
removed this threat. The act excluded the lands in question
from homesteading; revenues from the leased lands were to
54finance the Hawaiian Homes Commission program.
An opponent of the Hawaiian Homes Commission Act 
testified before the Senate Committee on Territories that:
"The only object of this rehabilitation bill— the real reason 
for this rehabilitation bill— is in order that the present 
leases of highly cultivated lands may be renewed. . . . "  By 
removing the sugar-producing lands from use as home lands, 
the bill left only the poorer agricultural and pastoral lands 
for homesteading. Much of the available land was marginal 
because of a lack of water or soil unsuited for farming. Most 
attempts to farm these lands failed. By the late 1920s many 
homesteaders had signed contracts with the pineapple producing 
firm of Libby, McNeill, and Libby.
Congressmen studying the bill realized that, without 
the provision exempting the sugar cane lands, it would be 
difficult, if not impossible, to win approval of the legis­
lation. They also neglected to analyze the effects this pro­
vision would have on the success of restoring land for native 
use.
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Congress approved the rehabilitation scheme on an ex­
perimental basis for five years. The program appeared success­
ful at the end of the probationary period. During the ex­
perimental stage Congress limited homesteading to designated 
lands on Molokai and to small tracts on Hawaii. To qualify 
as a homesteader, a native had to be at least fifty percent 
Hawaiian. Congress required this degree of blood quantum 
since these individuals needed the most help. The commission 
leased the lands to qualified Hawaiians at one dollar a year 
for ninety-nine years. Natives could lease land, ranging 
from twenty to eighty acres of agricultural lands, 100 to 500 
acres of first class pastoral lands,and 250 to 1,000 acres of
second class pastoral lands. The title remained with the
56United States government.
To prevent alienation of the lands from native Hawaiians 
congressional leaders excluded from the act a proviso granting 
the land in fee simple. They could not mortgage, sell, or 
lease land issued to them. Each tract had to remain within 
the grantee family. The federal government's paternalistic 
stance was calculated to protect the aborigines from their 
"own thriftlessness and against the predatory nature" of in­
dividuals wanting to obtain the natives' property. Previous 
experience in Hawaii revealed the natives' tendency to alienate 
their lands. A 1919 report revealed that Hawaiians owned only
6.23 percent of the land and approximately one thousand wealthy
57Hawaiians held title to this property. During the second
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half of the nineteenth century natives lost or sold most of 
their land to enterprising white men. This occurred largely 
because the natives lacked a clear understanding of the con­
cept of property, the value of land, or the necessary proce­
dures to take to retain possession of their kuleanas. Many 
natives lost their lands through an inability to finance 
farming. Some congressmen familiar with the Indians' tendency 
to alienate land received in fee patent through the implemen­
tation of the General Allotment Act realized that the same 
problems existed among Hawaiians. Undoubtedly they recog­
nized the similarities and wished to avoid the difficulties 
experienced by Indians in the alienation of their property.
Other provisions of the Hawaiian Homes Commission Act 
designated that rent from leases on sugar lands and water 
licenses serve as revenue for the one million-dollar revolving 
home loan fund. It furnished the capital to construct build­
ings and make improvements on the tracts, to purchase live­
stock and equipment, and to aid in developing land. The act 
also required that the commission membership of five persons
consist of three individuals of at least fifty percent 
58
Hawaiian.
During the next fifty-five years, the Hawaiian Homes 
Commission underwent numerous organizational and procedural 
changes. One of the most significant modifications in the 
home program came in 1923. This amendment enabled natives 
to lease one-half acre lots for residential purposes. Sub-
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sequently, the commission established residential additions
around Hilo, Honolulu, and other cities. By 1977 these small
house lots comprised eighty-seven percent of the land leased
to native homesteaders. Most native Hawaiians currently re-
59quest houselots.
The success of the rehabilitation scheme has been small 
since it has accommodated only a small segment of the Hawaiian 
population. Prince Kuhio's designs have been circumvented 
since most of the lessees live on houselots rather than on 
kuleanas as he had envisioned. After fifty-six years of 
operation, the Department of Hawaiian Home Lands has granted 
only 2738 leases for approximately 25,032 acres. Of the re­
maining home lands the commission set aside over 45,000 
acres of marginal lands for conservation purposes.
A combination of factors have obstructed the successful 
culmination of Kalanianaole's goal of returning his people 
to the land. Some of these impediments existed from the be­
ginning of the program while others have developed recently.
Unsuitability of a large portion of the Hawaiian home 
lands for farming, ranching, or house lots hindered the use of 
these lands for homesteading. The lands often lacked water, 
good soil, or easy accessibility. The sugar interests se­
cured the removal of prime agricultural public lands from 
homesteading as a condition of their support for passage of 
the Hawaiian Homes Commission Act. This left for the most 
part only marginal lands for the rehabilitation program.
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During the early years of the Hawaiian Homes project, 
the Commission instituted regulations guiding the development 
of the home lands that tended to restrict the acreage avail­
able for homesteading. Before a qualified native Hawaiian 
could receive land, the area had to have roads, water, and 
utilities. The requirement that the homesteaded acreage must 
have a house and other improvements financed by the Hawaiian 
Homes Commission also restricted the granting of leases to 
natives. Often when natives have attempted to fund the de­
velopment of their land with their own resources, the Depart­
ment of Hawaiian Home Lands has refused to allow it. During 
the 1970s the Department of Hawaiian Home Lands also demanded 
that all fixed improvements must have its prior approval. One 
Hawaiian claimed that officials of the Department of Hawaiian 
Home Lands told him that he must return the plot on which he 
had constructed a barn without approval or the Department
6Lwould revoke the ninety-nine year lease on his homestead.
In 1970 the Department of Hawaiian Home Lands also
placed a $10,000 ceiling on the amount of improvements the
native could institute on his acreage. These rules have
hampered leasing and development of homestead lands. Many of
the homes constructed on the residential tracts consequently
62took on the appearance of slums.
Because of requirements made by the Department of 
Hawaiian Home Lands and insufficient funds, widespread leasing 
has not occurred. Many natives have had to wait long periods
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before receiving lands and large numbers of applicants still 
wait for homestead awards. The average waiting period has 
been fifteen years while some applicants have waited over 
thirty years. Currently the waiting list contains the names 
of over 5000 applicants and it would include many more if the 
natives believed they could receive a lease. Natives have 
discovered that Department of Hawaiian Home Lands officials 
have been careless with their applications, losing or des­
troying vital papers. A number of natives waited eighteen 
years for a homestead only to discover that the Department of 
Hawaiian Home Lands considered them ineligible because it 
gave priority to those with children. By this time the chil­
dren of these applicants were grown and had left home.^^
Both critics and supporters of the Department of 
Hawaiian Home Lands argue that a lack of money restricted the 
successful leasing of home lands to natives. From the in­
stitution of the program, it has depended on revenue obtained 
from the leasing of sugar lands and water leases; Congress 
has not appropriated funds for its operation. The state of 
Hawaii occasionally has allotted funds for the program but 
always in insufficient amounts.
The Hawaii legislature in 1965 amended the Hawaiian 
Homes Commission Act in an apparent attempt to generate funds 
for the department and undoubtedly to enable non-Hawaiians 
to lease desired lands. This statute sanctioned the leasing 
of Hawaiian home lands to non-Hawaiians. The Department of
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Hawaiian Home Lands leased large acreages on long-term leases 
for relatively small sums of money. The co-sponsor of the 
legislation, Elmer Cravalho, former mayor of Maui and former 
Speaker of the Hawaiian House of Representatives, leased
15,000 acres at about $1.60 an acre. In 1971 state Represen­
tative Diane Hansen tried to obtain a list of industrial and 
other leases to non-Hawaiians, the lease rental price, and 
length of lease from the Department of Hawaiian Home Lands 
but she claimed that employees told her that they did not 
have such a list and they would not compile one for her in­
formation. Hansen argued that this amendment violated the 
original legislation because it specifically stated that the 
Hawaiian Homes Commission must lease lands only to qualified 
natives and for the amendment to be valid it required con­
gressional approval. The Hawaiian Attorney General maintained 
that the amendment did not require congressional approval.
This state legislation led to further alienation of land from 
the natives. By 1976 non-Hawaiians had leased 112,000 acres 
of the home lands. Sometimes indigenous Hawaiians unsuccess­
fully tried to lease lands already leased to non-Hawaiians.^* 
These long-term leases effectively removed potential home­
steading lands from natives.
Subletting homestead lands to pineapple companies on 
Molokai also subverted Prince Kuhio's goal of returning the 
natives to the land. Although the Hawaiian Homes Commission 
Act specifically prohibited sub-leasing, since the 1920s state
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officials have sanctioned sub-leases. On Molokai 153 families 
had leases for 6000 acres divided in farm plots. Many of the 
natives originally received their leases based on an oral 
agreement that they would lease thirty-five of the forty acres 
to pineapple companies. Dole, Libby-MacNeil, Del Monte, and 
California Packers refused to allot the homesteaders water 
for the development of their remaining five-acre plots. Since 
they could not farm the tract, and since few jobs existed on 
Molokai, the homesteaders relied on the lease money received 
from the pineapple companies. This dependence resembles the 
American Indian's reliance on lease money. Originally the 
homesteaders received $23 a ton for all pineapples harvested. 
This netted each native a total of $8,000 to $10,000 a year. 
When the pineapple companies re-wrote the leases in 1927, they 
paid only $840 a year and the companies raised the annual sum 
to $1080 fifty years later in new leases. In 1957 some natives 
wanted to farm the forty-acre plots but representatives of the 
pineapple companies harassed them into signing new leases.
Seven farmers refused to renew the leases and attempted co-op 
farming with other agricultural products. The Hawaiian Homes 
Commission hampered this action by refusing to loan them 
money and not approving improvements on their homesteads. The 
commission awarded residential lots to native lessees contin­
gent on receiving farm tracts that they would lease to the 
pineapple companies. These homesteaders did not even know 
the location of their farm plots. When one native lessee
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tried to obtain the location of his farm plot, he claimed 
that the company told him that he would not receive his 
monthly rental check if he continued his inquiries.
Critics of the Department of Hawaiian Home Lands claim 
that mismanagement by the Department has undermined the stated 
purposes of the act. The commissioners allegedly awarded lots 
to friends on a first priority basis and skipped over Hawaiians 
first in line for lands in preference of more "suitable" na­
tives. Through the use of executive orders the Department of 
Hawaiian Home Lands and the governor occasionally trade valuable 
Hawaiian home lands for other acreages. The state then leases 
these lands to private parties for large sums of money. Critics 
claim that proper management would entail retaining these lands
and leasing them in order to generate needed revenue for in-
66creased leasing of homelands to native Hawaiians.
A rule established by the Department of Hawaiian Home 
Lands in 1970 required that only lessees with residential 
lots could receive farm and pastoral lands. This regulation 
effectively hindered the nine percent of natives requesting 
the latter type of acreages from obtaining lands. The governor 
of Hawaii appoints the commissioners, often friends, and this 
makes them politically susceptible to the desires of the 
governor. Natives frequently complain of the condescending 
attitude of the administrators toward them. In 1970 a com­
missioner asked the natives why they wanted land since "all 
you Hawaiians want to do is sit around and play your ukulele 
and be tour drivers.
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Even though the rehabilitation program accomplished 
few of its initial publicly stated objectives of returning na­
tives to the land and uplifting their social, economic, and 
health status, Hawaiians have favored the Department of 
Hawaiian Home Lands' continued existence. Territorial and 
congressional officials have correctly assessed this attitude.
Congress inserted a provision requiring the perpetua­
tion of the Hawaiian Homes Commission in every bill providing 
for statehood. Each measure included a section requiring the 
inclusion of the Hawaiian Homes Commission Act in the Hawaii 
state constitution. In addition the bills contained a com­
pact clause between the United States and the people of Hawaii. 
Congress placed these provisions into section four of the 
Hawaii Statehood Act of 1959. The Hawaiian Constitutional 
Convention incorporated into the state constitution a compact 
clause establishing a trust relationship over the Hawaiian 
Homes Commission. This unusual feature made the Hawaiian Homes 
Commission Act a law of the state and could be repealed only 
with the consent of Congress. The Statehood Act vested admin­
istrative and functional control of the commission in the 
state. In order to insure that Hawaii faithfully fulfills the 
provisions of the Native Homes Commission Act, the Statehood 
Act included a clause reserving the right of the United States
68to sue the state of Hawaii should a breach of the trust occur.
In 1967 two bills introduced into Congress attempted 
to amend the Enabling Acts of New Mexico, Arizona, and Hawaii in
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respect to the enforcement of trust provisions. This proposed
act, originating within the Department of Justice, was based
on the view that the states were capable of enforcing their
own laws. The bills called for repeal of section 5(f) that
provided that the "proceeds and income" from the home lands
that the United States held in trust
Shall be managed and disposed of . . .  in such 
manner as the constitution and laws of said 
state may provide, and their use for any other 
object shall constitute a breach of trust for 
which suit may be brought by the United States.
This proposed legislation aroused the concern of the native 
Hawaiians and many of the homesteaders of the Hawaiian home 
lands circulated petitions advocating the defeat of the bills. 
The natives' opposition hinged on their fear that the re­
moval of federal enforcement of the trust provisions would 
lead to the "assets" of the Department of Hawaiian Home Lands 
being "subverted to the detriment of the homestead program."
Congress relieved their anxiety by not approving the proposed 
69legislation.
During the hearings held in Hawaii on the Native 
Hawaiian Claims Act, the natives continually revealed a desire 
for retention of the Department of Hawaiian Home Lands. Even 
though they realized its shortcomings they indicated a be­
lief that reform of the administration of the home lands pro­
gram would lead to the successful fulfillment of Kalanianaole's 
goals. Many indigenous Hawaiians voiced a desire for reform 
of the commission and Department of Hawaiian Home Lands.
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Efforts to initiate reform of the commission started 
in the 1950s and continue in 1979. In 1957 the Hawaiian con­
gressional delegate, John Burns, introduced a bill that would 
partially have remedied the difficulties of the commission.
In a speech made in the House of Representatives Burns ap­
pealed for federal contributions to the home loan fund so 
that the commission could award additional tracts to natives. 
The delegate also proposed a mandatory requirement that the 
Hawaiian Homes Commission lease at least 20,000 acres within 
a five-year period. This amendment intended to extend the 
program to include more qualified natives. Congress refused 
to act; Burns reintroduced the bill during the following 
session of Congress but the measure again died in the House 
Territories Committee. In 1971 Hawaiian state representative 
Diane Hansen prepared an investigative report revealing mis­
management of the Department of Hawaiian Home Lands and re­
quested Congress to sue the state of Hawaii for breach of the 
trust compact. Her efforts failed to bring an investigation 
of the program or a federal suit against Hawaii. One United 
States senator stated during hearings on the Native Hawaiian 
Study Commission held in Hawaii in 1978 that he would initiate 
an investigation of the Department of Hawaiian Home Lands up­
on his return to Washington but this has not occurred. Some 
Department of Hawaiian Home Lands officials have recommended 
reforming the department by placing its operation under the 
supervision of the Hawaiian court system and eventually allot­
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ting home lands to natives on a fee simple basis. Natives 
do not support this proposal. During the 1970s native home­
steaders began a drive for reform of the commission on a 
state level but state and commission officials have failed 
to respond to the natives' efforts. Native supporters pro­
posed numerous reform proposals for the commission and De­
partment of Hawaiian Home Lands in the 1978 constitutional 
convention. Several of the more significant ones included: 
giving preference to Hawaiians in the leasing of home lands; 
establishing lessee election of the commissioners; permitting 
lessees to approve any rules adopted, amended, or repealed 
by the Department of Hawaiian Home Lands; authorizing home­
steaders to present petitions which have ten percent of the 
lessees' approval to the commissioners for review of a depart­
ment rule; and allowing lessees' children of one-quarter na­
tive Hawaiian blood quantum to inherit the homestead. Any 
amendment altering the qualifications of homesteaders re­
quires congressional consent. The delegates failed to adopt 
any of these amendments but did make various changes in the 
administration of the Department of Hawaiian Home Lands.
Although not completely successful in returning na­
tives to the land, the native Hawaiian homes program has pro­
vided a beginning for rebuilding the natives' land base. The 
program established a potential resource for a land base, 
especially if the management and operation of the department 
change to a degree that it can lease the remaining home lands
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to natives, enable them to freely develop their land, offer 
guidance upon request for efficient economic development of 
their property, and extend capital for improvements. The 
potential land base, though small, exists and very effort 
should be made to enable Hawaiians to use it in whatever 
method they choose. Some natives desire land either for 
houselots, ranches, or farms. Some aspiring farmers want to 
return to their ancestoral subsistence method of food pro­
duction while others want to farm using Western techniques.
In addition to native attempts to make additional lands 
available to Hawaiian homesteaders through the Hawaiian home 
lands program, indigenous Hawaiians in the 1970s have been 
attempting to add new lands to their holdings. The first bill 
formulated by ALOHA calling for reparations for former lands 
contained a section providing for the return of surplus 
federal lands to native Hawaiians. In 1976 ALOHA presented a 
bill to their congressmen. While closely resembling the 
first native Hawaiian claims bill presented in 1974, ALOHA 
added a provision calling for the return of approximately 2.5 
million acres. This acreage comprised the same amount of 
crown and government lands acquired by the provisional govern­
ment in the 1890s. Representative Spark Matsunaga and Senator 
Daniel Inouye persuaded the organization's officials that the 
native Hawaiian bill would fail to pass Congress, and urged
them to support a measure establishing a commission to study
71the validity of the land claims.
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Although desiring monetary compensation, many native 
Hawaiians want land more than money. They consistently ex­
pressed this sentiment throughout the congressional hearings 
conducted in Hawaii from 1975-77. While some will settle for 
monetary restitution others demand both land and financial 
compensation. Peter Hauano, speaking for the Puna Hui Ghana 
organization, presented some of the opportunities monetary 
reparations would open for native Hawaiians. One included 
funds for defense of native Hawaiians in quieting title to 
land inherited through the generations. Natives in Puna 
possess much of their lands through tenancy-in-common or un­
divided interest. Such uncertainty of title leaves the door 
open for others to step in and claim the land through adverse 
possession. Hauano suggested that reparations could provide
needed revenue for costly legal procedures required to obtain
72clear title to the lands.
Some haoles believe that any land reparations should 
be given in the form of kuleanas held in fee simple. They 
want to end, rather than perpetuate, the paternalism mani­
fested through holding lands in trust. During the 1977 hear­
ings, a haole married to a half-Hawaiian, expressed this idea 
and stated
The Hawaiians are quite capable of paddling 
their own canoes individually when they are 
given enough education and some land of their 
own that is usable and that is the kind that 
they know how to take care of. 73
Many native Hawaiians and haoles promote the idea of
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continuing to have land held in trust. One of the constitu­
tional amendments adopted by the citizens of Hawaii in 1978 
provided for the establishment of an Office of Hawaiian Affairs. 
This department is to manage any lands received for the sole
benefit of native Hawaiians including lands awarded as 
74reparations.
Some native Hawaiians demand the return of the fed­
erally-owned island of Kahoolawe to the state of Hawaii. An 
active group has been pressuring for restoration of Kahoolawe. 
The United States military has used this island for bombing 
practice since World War II. The military and some native 
Hawaiians consider the continuation of the site in its current 
status as vital for national security and to a lesser extent 
for the economic welfare of the state of Hawaii. Those seeking 
restoration of the island to Hawaii cite the religious, 
cultural, and historic value of Kahoolawe. The issue divides 
many natives into two opposing camps concerning the destiny 
of the island. In 1977 a group of Hawaiians occupied Kahoolawe 
but authorities removed them. Since the mid-1970s, congress-
ment from Hawaii have introduced legislation authorizing the
75return of Kahoolawe to Hawaii.
Those wanting the protection of Kahoolawe from des­
truction by the military also extend their efforts to protec­
tion of other land in Hawaii. Becoming more vocal and as­
sertive, Hawaiian activists articulate the restoration and 
protection of their ancient rights and land. Many natives
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oppose the construction of additional expressways and condo­
miniums that despoil the land. The following statement of a 
native Hawaiian made during congressional debate on the 
Hawaiian Homes Commission Act still represents the attitude 
of many natives in 1979:
This is our land. It belongs to us. Strangers 
have come here from the other side and have fat­
tened on the land. Everybody gets rich through 
the Hawaiians, and we are thrown out.
In an attempt to prevent additional alienation of land 
from native Hawaiians, their supporters persuaded the 1978 
constitutional convention to accept an amendment to the state 
constitution. The voters of Hawaii approved the measure that 
ended adverse possession on property over five acres. Large 
landholders had used this method for decades to obtain land 
in Hawaii and much of the property belonged to native Hawaiians. 
As originally written, the proposal completely ended the prac­
tice. The constitutional convention initially passed the 
unaltered proposal but a few days later the delegates approved 
an amendment that excluded acreages under five acres. Both 
the opponents of the movement to end adverse possession such 
as the sugar interests and those native Hawaiians who wanted 
to end the practice voted against the revised amendment. Those 
delegates approving the proposal agreed to the amendment be­
cause they believed that it would aid native Hawaiian land­
owners. The Sugar Planters' Association and others argued that
the measure as originally written would hurt native Hawaiians
77who owned small acreages without a clear title. The kuleanas
294
originally had comprised about five acres. By including the 
five-acre provision, native Hawaiians could still quiet title 
to their land through adverse possession.
NATIVE AMERICAN STRUGGLE FOR CONFIRMATION OF FISHING, 
HUNTING, GATHERING, AND ACCESS RIGHTS 
In the pre-contact period Native Americans possessed 
user rights in the resources of land. During the twentieth 
century and especially within the last decade Native Americans 
have asserted these traditional rights and attempted, with 
some success, to secure judicial acknowledgment and use of 
them.
Although controversy over fishing, hunting, water, and 
gathering rights focused mainly on Indians, Hawaiians also 
vocalized their demand for recognition of these historic 
rights. In earlier times the tenant could use the resources 
of the entire ahupua'a for subsistence or cultural purposes. 
Hawaiians and their supporters wanted affirmation by the 
state constitution of access, hunting, fishing, gathering, 
and water rights that they believe they inherited from their 
ancestors. The state constitution recognizes fishing rights. 
The courts have viewed fishing rights as personal property 
rights that must be compensated for if taken. In the 1950s
the Territory of Hawaii purchased many of the konohiki fishing 
rights and made the waters into public fishing places. The 
natives claim that they still retain those fishing rights 
which the state did not condemn and pay compensation.
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Hawaiians also maintain that for decades they used the access
paths but in recent times the large landholders including
corporations, estates, ranches, and hotels have closed off
their usage. They pointed out that the maps had clearly
marked the various access paths to the mountains and sea even
78when they traversed private property.
The 1978 constitutional convention and later the voters 
of the state of Hawaii approved an amendment that guaranteed 
native Hawaiians their traditional and customary rights for 
religious, cultural, and subsistence purposes. Under this 
provision a resident of an ahupua'a could freely exercise
7 Qthese rights within the boundaries of this land division.
The state legislature would have to establish the means of 
regulation in order to prevent abuse of private property.
Native American fishing and hunting rights have been 
subjected to much debate throughout the twentieth century, 
Indians had to wage legal battles to obtain judicial recog­
nition of the retention of these rights. The courts generally 
reaffirmed the existence of treaty rights although their 
scope and degree of control by the states have remained open 
to interpretation. Certain aspects of these rights such as 
the Indians' freedom to fish and hunt on the reservation with­
out state restriction has not been questioned successfully. 
Other areas such as off-reservation treaty rights and extent 
of state conservation regulations at "familiar and accustomed 
places" existed in an arena of controversy. The latter issues
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along with tribal control over non-Indians fishing and hunting 
on the reservation have been at the heart of the hunting and 
fishing controversy in the 1960s and 1970s. In these two 
decades, these questions erupted into a violable issue be­
tween Native Americans and their opponents especially in the 
Pacific Northwest and the Great Lakes region. Indian efforts 
to exercise historic rights led to numerous confrontations 
and resistance among non-Indian fishing interests and state 
governments who deny or disregard special treaty rights.
One of the first significant judicial opinions enun­
ciating the retention of off-reservation fishing and hunting 
rights occurred in 1905. In United States v. Winans the 
Supreme Court determined that Yakima Indians could enter pri­
vate property adjoining the Columbia River to fish in the 
river.The decision stated that by treaty the Indians possessed 
the right to fish at "familiar and accustomed places" on former 
lands owned by the tribe. The opinion declared that the Yakimas 
retained those rights not explicitly given away in the treaty.®® 
Since the Winan case, the courts repeatedly have affirmed 
Native Americans’ reserved fishing and hunting rights although 
judicial opinions acknowledged that states usually had some 
degree of control over these rights in the name of conservation. 
In the 1960s and 1970s the courts have defined more concisely 
the degree of state regulation and in some cases awarded com­
plete jurisdiction to tribal fish and game regulations.
Much of the judicial opinions involved tribes from the
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Pacific Northwest. After 1965 the fishing dispute reached new 
heights and the controversy created numerous confrontations 
between Native Americans asserting their fishing rights and 
state conservation officials enforcing state game laws. The 
Indians appealed cheir convictions for various offenses.
The major issue revolved around the Indians' right to 
fish in off-reservation waters without regard to state con­
servation laws. Native Americans argued that specific treaties 
guaranteed them the unrestricted right to fish or hunt on 
lands ceded to the United States. Aborigines in the Pacific 
Northwest and Great Lake regions depended upon fishing for 
subsistence and trade. Many contemporary Indians still fol­
low this lifestyle and fish for food or for their livelihood.
Adversaries to the Indian's position maintained that 
Indians must obey conservation laws and many argued that In­
dians possessed only rights of other fishermen. State con­
servation agencies, the political voice of commercial and 
sport fishermen, and fishermen opposed the Native American's 
right to fish without restrictions in off-reservation waters. 
These game laws often worked in a discriminatory manner against 
Indians. An expert state witness in one fishing case admitted 
that state officials employed conservation as a subterfuge; 
that game regulations promoted the non-Indian fishermen's 
interest. Another case pointed out that state officials can 
prevent Indians from harvesting any fish. They regulate the 
licensing of sport and commercial fishermen. They can alio-
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cate enough fish to these non-Indians so that all harvestable
fish have been caught before they reach the Indian fishing 
81locations.
The courts usually have upheld Indian rights to fish
and hunt on lands ceded to the United States, particularly
on those classified as "open and unclaimed lands." In
Confederated Tribes of the Umatilla Indian Reservation v.
Maison the United States District Court for Oregon determined
82that this included national forest land. The decree in
Kimball v. Callahan extended the exercise of these rights on
privately owned land where hunting, fishing, and trapping is 
83permitted.
A number of off-reservation cases have centered on the 
Pacific Northwest tribes. One of these has included the 
lengthy litigation of the Puyallup tribe. After state game 
officers arrested some Puyallup Indians for violating conser­
vation laws, the defendants took the issue to court. The 
suit finally rested before the United States Supreme Court.
In Puyallup Tribe v. Washington Department of Game the court 
determined that the Medicine Creek Treaty of 1854 provided 
that the Nisqually and Puyallup tribes retained fishing and 
hunting rights "at all usual and accustomed places" on the 
lands they ceded to the United States. The opinion also de­
clared that the state of Washington could regulate the time 
and means for fishing but that conservation must be necessary 
and reasonable. The court remanded the case to the state
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court to determine whether a total ban on net fishing was
84justified for purposes of conservation* In Puyallup II, 
Department of Game v. Puyallup Tribe the United States Su­
preme Court prohibited the state's action of completely 
banning net fishing for steelhead trout since this obstructed 
a treaty right. The court remanded the suit to the state 
court for determination of the number of catchable fish for 
Indian net fishing. The Supreme Court declared that regula­
tions for Indian fishery conservation must be derived and 
supported by data concerning each species of fish in the 
Puyallup watershed. It further stated that should an Indian 
challenge a regulation the Department of Game would be re­
sponsible for showing the necessity of the regulation for 
conservation.® ^
After Puyallup II but before the state court had car­
ried out the Supreme Court's mandate, the Ninth Circuit Court 
of Appeals declared that the Puyallup Reservation still ex­
isted. This changed the litigation to an on-reservation case. 
The court supported the tribe's contention that it could fish 
free of state regulation on that part of the river within
pg
the reservation. This included most of the area covered in 
Puyallup I and II as well as much of Tacoma, The Superior 
Court of Washington for Pierce County, and subsequently affirmed 
by the state supreme court, persisted in its assertion of state 
authority to regulate fishing by the tribe on and off the 
reservation. The state courts limited the number of steel-
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head trout that tribal members could catch with nets during
the year and required the tribe to file a list of members
authorized to exercise treaty rights. It also ordered the
Puyallup tribe to report the weekly number of steelhead
87caught to the Washington Department of Game.
The tribe appealed the regulations ordered by the 
state courts to the United States Supreme Court. In Puyallup 
III the Supreme Court upheld the forty-five percent alloca­
tion of natural run of steelhead to Indians and the prohibi­
tion of catching harvestable hatchery breed steelhead. The 
decision allowed the Puyallup Indians to fish freely up to 
the limit without any restrictions as to time, place, or 
method. The decree supported the tribe's contention that the 
extensive regulations violated its sovereign immunity but 
maintained that the state could regulate Indian fishing rights. 
It,however, treated lightly the previous decision by the Ninth 
Circuit Court of Appeals that the reservation still existed 
and that the tribe held unrestricted rights within its bound­
aries. The Supreme Court applied the principles previously 
applied to off-reservation rights since most of the land had 
been alienated to non-Indians and the tribe did not have ex­
clusive use of the Puyallup River. The court chose to apply 
article three of the 1854 Treaty which provided for the re­
tention of rights "in common with all citizens of the terri­
tory" rather than article two which gave the tribe exclusive 
rights on its reservation. Two of the Justices dissented by
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pointing out the above interpretation of the Treaty of Medi­
cine Creek. They asserted that the court's majority opinion 
denigrated the holding of the Ninth Circuit Court. They 
recommended that the case should be remanded to the state 
courts for determination of the state's right, if any, to 
regulate on-reservation fishing for purposes of conservation. 
They suggested that the court's opinion might have been dif­
ferent if the Puyallup controversy had not been before the
88court for over ten years.
Soon after the Puyallup I decision, fourteen Yakima 
Indians brought suit against the Oregon Fish Department con­
testing regulations that allowed non-Indian fishermen to catch 
most of the harvestable fish, preventing the Yakimas from 
fishing at their "usual and accustomed" fishing sites guaran­
teed by an 1855 treaty. The plaintiffs charged that Washing­
ton also had failed to recognize the Indian fishery. On the 
latter complaint the United States District Court for the 
District of Oregon ordered the state of Washington to recog­
nize officially the Indian fishery. Sohappy v. Smith also 
defined the treaty fishing rights of the Yakima, Confederated 
Tribes of the Umatilla Reservation, and Warm Springs tribe.
The decision declared that state fish regulations must accord 
the Indians a "fair share" of the harvestable fish on the 
Columbia River. Any regulation that did not allow a sufficient 
number of fish to pass through the lower river to the upriver 
Indian fishing sites would violate the Indians' treaty rights.
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The Indian fishermen’s "fair share" catch must meet their 
economic needs because fishing at the traditional sites pro­
vided the basis of their economic needs. The court deter­
mined that the state rules could regulate Indians to the ex­
tent required for conservation but they must be reasonable
89and non-discriminatory against Indians. Generally considered 
a victory for Indian fishermen, Oregon revised its regulations 
but did not conform to the court's rulings.
In 1974 the district court altered its 1969 decree due 
to a controversy over the 1974 run of Spring Chinook Salmon 
on the Columbia River. The court stipulated that the Indian 
treaty fishermen were entitled to fifty percent of the fish 
harvest. The states of Washington and Oregon objected to 
the allocation and appealed to the Ninth Circuit Court of 
Appeals. The court in Sohappy v. Smith and U. S. v. Oregon 
upheld the lower court's ruling. It also stipulated that 
future allocations could be altered, if the states proved that 
the fifty percent allocation was "inequitable or impractical" 
and could present an alternate proposal that would equally 
protect the Indians' treaty rights. The disputing parties 
reached an agreement concerning the Columbia River fishery and 
the district court incorporated it into the final decree in 
1977.9°
In 1974 the United States Ninth Circuit Court of Ap­
peals in Settler v. Lameer ruled that the Yakima Indian tribe 
possessed the jurisdiction to enforce its tribal fishing codes
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at all off-reservation traditional fishing sites. The court
cited the Winans opinion that the 1855 treaty "was not a
grant of rights to the Indians, but a grant of rights from
91them— a reservation of those not granted." This opinion
differed substantially from earlier case law that allowed 
state regulation at off-reservation sites.
The decisions made in favor of the Northwest Indians 
only seemed to intensify the hostility of non-Indian fishing 
interests. This animosity increased with the landmark court 
decision rendered in 1974. After years of litigation and 
numerous confrontations between Native Americans and state 
conservation officers or vigilante non-Indian fishermen that 
frequently culminated in violence and destruction of Indian 
property, federal district judge George Boldt issued a monu­
mental decree concerning the coastal tribes of Washington. 
Previously the federal courts had moved in the direction of 
defining the limits of Indian fishing rights, but had not 
dealt directly with the problem. Judge Boldt based his 
ruling on eleven treaties concluded in the 1850s between four­
teen tribes and Territorial Governor Isaac Stevens who repre­
sented the United States. The decision maintained that the 
tribes’ held historic rights to fifty percent of the state's 
commercial salmon catch exclusive of fish landed on the re­
servation. The tribes retained fishing rights at all "usual 
and accustomed" fishing sites on off-reservation waters and 
held rights to self-regulation thereby being exempt from
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state control. The state could exercise conservation measures
92in emergency situations.
Massive reaction occurred to this judicial decision.
Non-Indian fishing interests responded in two ways to the Boldt
decree. The state, commercial and sport fishermen, and their
organizations took legal and extralegal action. Violence
against the Indian fishermen and their property continued to 
93occur. Legally the non-Indian adversaries have taken a two- 
frontal approach. They appealed the Boldt decision first to 
the United States Court of Appeals and then to the Supreme 
Court. In early 1976 the Supreme Court upheld the Boldt de­
cision that applied to fourteen federally recognized tribes
94on the coastal areas of Washington. The non-Indian fishing 
interests and the state of Washington then started on a new 
series of court cases, beginning on the state level and pro­
ceeding to the United States Supreme Court where several cases 
currently rest. The federal courts have upheld the treaty 
rights and Boldt*s decision while the state courts have pro­
vided obstacles to enforcement of the district court's ruling 
on the Indians' fishing rights. In hearing Puget Sound Gill- 
netters Association v. United States the Ninth Circuit Court 
of Appeals remarked that Judge Boldt had endured "the most 
concerted official and private efforts to frustrate a decree ,
of a federal court witnessed in this century" while trying to
95enforce the decree in U. S. v. Washington.
Before 1977 the state officials only made stabs at
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ertforciag the district court’s opinion. Indian fishermen 
charged the state with openly violating the orders by abusing 
the emergency power provision. The Indians claimed state 
officials closed waters to Indian fishermen. Neither the 
stater its courts, nor non-Indian fishermen accepted the 
validity of treaty rights by a minority with little political 
power- This attitude made enforcement of the district court’s 
orders almost impossible. After 1977 enforcement broke down 
con^letely. The state department of fisheries reluctantly 
published new regulations that met the court’s guidelines.
State officials issued citations to a small number of viola­
tors but prosecutors refused to bring legal action against
96most of the offenders.
The Washington supreme court rendered a series of 
decisions stating that the state department of fisheries lacked 
jurisdiction under state law to enforce certain regulations 
devised to meet the district court's decree and that the de­
partment only had authority to pass regulations regarding con­
servation. The court declared that it believed that the 
decrees of United States v. Washington had been erroneous
and that Indians held only the right to have the opportunity
97to fish in common with non-Indians. After the state 
supreme court’s decisions, the department of fisheries issued 
new regulations that made no attempt to safeguard Indian
98fishing rights as enunciated by the federal district court.
The combined efforts of the state government and
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courts had at best placed Native Americans* fishing rights on 
the same level or below non-Indian fishermen. State regula­
tions typically discriminated against Indian fishermen. Op­
ponents argued that Indian exemption from state conservation 
laws depleted the fish supply, particularly that of salmon. 
Tribal commercial fishermen, however, catch only a small por­
tion of the total fish crop. The state's obstruction of
Indian fishing treaty rights forced the federal district court
99to manage directly the enforcement of Indian fishing rights.
Various non-Indian fishermen organizations brought suit 
against the district court. In Puget Sound Gillnetters 
Association v. United States non-Indian fishermen in a con­
solidated appeal attempted to have various opinions of federal 
district courts in Washington and Oregon overruled. The 
Ninth Circuit Court of Appeals declared that both Washington 
and Oregon fishermen must abide by the lower court's decree. 
The plaintiffs appealed this decision to the Supreme Court. 
This with two other cases on appeal challenge the constitu­
tionality of the district court's decisions regarding alloca­
tion and enforcement. These argued suits currently await 
decision by the United States Supreme C o u r t . T h e  continued 
obstruction and litigation reflect the present unwillingness 
of state officials and non-Indian fishermen to accept the 
validity of the Boldt decision and Indian reserved fishing 
rights.
In the aftermath of United States v. Washington, con­
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gressmen., especially from the Pacific Northwest and the Great
Lakes region, have introduced bills that call for the abrogation
102of Indian treaties or of hunting and fishing rights. Con­
gress has refused to approve such legislation but widespread 
support for such action comes from all areas of the nation.
A backlash against Indian treaty rights occurred not only be­
cause of the landmark decision on Northwest Pacific tribes' 
fishing rights but also from nationwide Native American asser­
tions regarding land claims and tribal sovereignty, land, 
and resources.
In late 1978 a group of national Indian leaders wrote 
to Attorney General Griffin Bell expressing their concern 
about his public opinions regarding Indian treaty rights. The 
Attorney General had stated that he believed that a conflict 
of interest existed in the Department of Justice between 
Indian rights and those of the American public. Bell suggested 
that the department should no longer defend Indians in cases 
against the general public. Indian leaders maintained that 
no such conflict existed,
Indian leaders also expressed deep concern over Bell's 
response to a letter from Washington congressmen in regard to 
Indian fishing and hunting treaty rights in the Pacific North­
west. Bell implied that he sympathized with the congressmen 
and non-Indian fishing interests in their disdain for the 
Boldt decision. The Indian leaders feared that such a remark 
would only encourage additional obstructions to the fulfillment
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of Indian treaty rights. They added that the Attorney General 
had not mentioned that non-Indian fishermen violated federal 
law. Indian leaders remarked that such an attitude held by 
the nation's supreme law enforcement officer could preview the 
fate of Indian treaty rights.
Fishing, hunting, and gathering rights also have been 
a major area of controversy in the Great Lakes region. There, 
in common with the Pacific Northwest, most of the conflict has 
centered on off-reservation lands ceded to the United States. 
Native Americans, particularly Chippewa Indians, have exercised 
and demanded their rights to unrestricted fishing, hunting, 
and gathering of wild rice. These aboriginal peoples argued 
that they retained these rights on the land they ceded to the 
United States in treaties during the nineteenth century. State 
courts in Michigan and Wisconsin usually have upheld these re­
served rights although certain decisions declared that some 
restrictions existed.
The Michigan supreme court in April, 1971, maintained 
that the treaty of 1855 with the Chippewas entitled the L'Anse 
and Vieux Desert bands of Chippewa to fish on all unsold lands 
in certain specified areas of Keewanaw Bay of Lake Superior. 
State game laws did not extend to these particular Indians in 
the specified a r e a s . I n  1971 a Chippewa from the Bay Mills 
Indian Community intentionally violated state fishing regula­
tions in order to be arrested. State officials charged him 
with fishing without a commercial fishing license. He claimed
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immunity under the 1836 Treaty of Washington which had ceded 
the land adjoining Pendills Bay of Lake Superior. After various 
decisions in the lower courts, the state supreme court ren­
dered an opinion in December,. 1976. It declared that the 
Treaty of 1836 reserved the Indians* fishing rights but that 
Michigan had limited authority to regulate off-reservation 
fishing rights of the Chippewa. Regulations promulgated had 
to meet a number of criteria. The rules must be necessary 
for the preservation of specified species of fish, application 
to Indians had to be necessary for the preservation of the 
protected fish, and could not discriminate against treaty 
Indians. The state supreme court remanded the case to the 
district court to determine whether the ban on large gill nets 
satisfied the above requirements. The higher court declared 
that the treaty fishermen did not have to obtain a state com­
mercial license to fish in the area covered by the 1836 treaty 
which included much of Lake Superior and a portion of Lakes 
Huron and Michigan.
Indian endeavors to secure judicial confirmation of 
their reserved rights have led to extensive conflict with 
non-Indian fishing interests, property owners, and the state's 
department of natural resources commission. Its agents have 
arrested Indians exercising their rights in violation of 
state game laws and confiscated their fishing materials. In 
1973 U. S. Department of Justice lawyers initiated a suit. 
United States v. Michigan, on behalf of the Bay Mills Indian
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Community and Sault Ste. Marie Chippewas, to determine their 
fishing rights. As of 1978 the federal courts had not issued 
an opinion. During January, 1978, the United States House of 
Representatives held hearings on the Great Lakes fishing con­
troversy and the Michigan disputes received most of the at­
tention of the committee. As late as spring of 1979, Michi­
gan congressmen introduced bills in Congress that would abro­
gate unilaterally treaty-guaranteed fishing and hunting rights.
Indians in Wisconsin also exercised claimed treaty 
rights without state interference. Some of the state courts have 
upheld these reserved fishing, hunting, and gathering rights.
In 1975 a county court determined that members of the St. Croix 
band of Lake Superior Chippewa had unrestricted fishing, hunt­
ing, trapping, and gathering rights on ceded lands. The follow-
108ing year the state circuit court overruled the above decision.
In 1973 a state court declared that members of the Lac Courte
Oreilles band of Lake Superior Chippewas retained rights to
109gather wild rice on ceded lands off their reservation.
Judicial opinions rendered in Minnesota and Idaho re­
flect the trend to affirm Indian fishing and hunting rights 
on ceded lands off the reservation. In State of Idaho v.
Wallace Wheeler the court determined that members of the Nez 
Perce Indian tribe could hunt free of state control on ceded 
lands owned by the federal g o v e r n m e n t . T w o  years later a 
different type of suit appeared before the Idaho supreme 
court. A member of the Idaho Kootenai tribe had been
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arrested for hunting on lands traditionally occupied by the 
tribe. The court declared that the Idaho Kootenai tribe had 
its aboriginal rights including those of hunting and fishing 
in the area extinguished by Senate ratification of a treaty 
which ceded land to the federal government and reserved to 
Indians only a right to hunt on open and unclaimed lands. 
Judge J. Donaldson, dissenting from the majority opinion, ar­
gued that since the Kootenais had not signed the Treaty of 
Hellgate, it did not affect their rights. He disagreed with 
the court's decision that Senate ratification of the treaty 
nevertheless took away their rights. Donaldson maintained 
that the Kootenai tribe's rights had not been extinguished by 
the Senate or by the Indian Claims Commission which had com­
pensated them for loss of possessory rights but not for those 
of hunting and fishing.
Another suit involving the claim of Chippewa Indians 
in Minnesota over lands formerly held by the tribe came be­
fore the courts in 1978. Minnesota officials arrested a 
Chippewa for harvesting wild rice at Ned's Lake. The Indians 
challenged state jurisdiction. In Minnesota v. Keezer the 
Minnesota district court determined that a United States 
treaty with the Wyandot, Chippewa, and other tribes included 
the gathering of wild rice as a reserved right. Subsequent 
alienation of the lands in an 1825 treaty with the Sioux and 
the latter tribe's cession of the land to the United States 
in an 1837 treaty had not extinguished the reserved treaty
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rights. The court stated that Chippewas could harvest wild 
rice in the area of Ned's Lake but that the state could regu­
late the Indians' right to the degree necessary for conserva­
tion. The opinion declared that Chippewas did not have to
112purchase a state license for gathering purposes.
Other Native Americans asserted their reserved fishing 
and hunting rights on former reservation lands removed from 
tribal ownership through termination legislation. In 1968 
the United States Supreme Court determined that the Menominees 
retained the right to control hunting and fishing on the 
former reservation without state regulation even though the 
Wolf River Treaty of 1854 had not specifically mentioned these 
rights. The court based that interpretation on the reserved 
rights doctrine enunciated in the Winans' decree in 1905. 
Indians retained those rights unless Congress clearly extin­
guished them by treaty or agreement. Since the termination 
legislation of 1953 and 1954 specifically excluded fishing and 
hunting rights, the treaty survived the termination acts and 
the Menominee termination of 1954. The court therefore de­
clared that the Menominees had reserved treaty rights on the 
terminated reservation and the right of self-regulation.
The Klaraaths have also been involved in litigation 
concerning their hunting and trapping rights. The Klamath 
Termination Act reserved their fishing rights but did not 
mention their hunting and trapping rights. In 1956 the Kla­
math tribe brought suit against the state of Oregon concerning
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these rights. The federal court decision declared that the 
act had not extinguished the Klamaths' historic right to hunt 
and trap. After the Klamath termination became effective in 
1961, tribal members again had to go to court to gain affir­
mation. The court's decision ruled that the Klamath termina­
tion act abrogated their hunting and trapping r i g h t s . I n  
Kimball v. Callahan (Kimball I) the Ninth Circuit Court of 
Appeals in 1974 determined that termination legislation had 
not abrogated the withdrawn Klamath Indians' treaty rights to 
fish, trap, and hunt without state regulation on former re­
servation lands consisting of national forest lands and 
privately owned lands open to hunting, fishing, and trapping. 
The court held that prior to termination the tribe had those 
rights within the reservation and individual members had 
user rights. Termination had not affected those rights and 
that a withdrawn member under termination had not changed his 
relationship to the tribe in those matters unaffected by the 
act; that is fishing, hunting, and trapping r i g h t s . O n  
remand from the higher court, the district court stated that 
these rights extended to the descendants of Indians listed 
on the 1954 final roll and that the court had no jurisdiction 
to permit state regulation of treaty rights. After an appeal 
to the Ninth Circuit Court of Appeals, the court in Kimball 
V .  Callahan upheld the district court's opinion and that of 
Kimball I. The court in Kimball II stated that tribal mem­
bers did not contest the right of state regulation for pur-
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poses of conservation nor did they claim exclusive rights 
since most of the former reservation had been transferred to 
other parties but they did question the degree of state con­
trol. The Klamaths wanted joint regulation by the tribe and 
state. The court ruled that the state of Oregon could limit 
the Klamaths' rights under appropriate regulations necessary 
for conservation. The opinion declared that the tribe and 
state officials should reach an agreement on appropriate 
standards. If they could not, then the district court should 
determine the extent of Oregon's authority, and base its de­
cision on the guidelines provided in Puyallup I, II, III, 
Antoine v. Washington, United States v. Washington, Sohappy 
v . Smith, and Settler v. Lameer.
Several judicial opinions delivered in the 1970s in­
volved the question of the continued existence of a reserva­
tion and the Indians' reserved rights on lands within its 
boundaries. In 1969 the Leech Lake Band of Chippewa Indians 
brought suit in federal court for affirmation of exclusive 
treaty rights on its reservation free of state control. The 
United States District Court of Minnesota in Leech Lake Band 
of Chippewa Indians v. Herbst declared that the Leech Lake 
band retained their reserved rights. The Nelson Act of 1889 
which approved allotment and sale of surplus lands did not 
abrogate the Treaty of 1855 even though the statute contained 
a provision extinguishing "all our right, title, and interest" 
in the reservation lands. The reservation remained legally
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a distinct entity. The court determined that the Leech Lake
Chippewas retained their historic fishing, hunting, and ricing
rights on all ceded public lands on the reservation. The
opinion refused to decide if the band possessed exclusive
rights of regulation and reserved the ultimate interpretation
117to the federal courts. The disputants appealed and cross­
appealed the band's alleged exclusive right to regulate fish­
ing without state control on the reservation. Non-Indian 
fishermen and property owners in Leech Lake area tried to en­
join the case. While the suit pended before the Eighth Cir­
cuit Court of Appeals, the parties reached an agreement and 
the court remanded the case to district court. The agreement 
provided that members of the band would be excluded from state 
regulation of fishing, hunting, trapping, and ricing on the 
reservation. The band agreed to prohibit commercial fishing 
and hunting, to conserve the resources for the tourist indus­
try, and to regulate members with a tribal conservation code. 
The state assented to collect a supplementary licensing fee 
for the benefit of the Leech Lake Chippewas from non-Indians 
fishing, hunting, or trapping on the reservation. The dis­
trict court incorporated this agreement into its final decree 
of 1973.118
A similar issue involved the former Cheyenne and Arapaho 
reservation in Oklahoma. In this case the federal district 
court for western Oklahoma rendered an opposite opinion. The 
court determined that the 1891 act approving the allotment
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and sale of surplus lands to the federal government abrogated
the treaties of 1854 and 1867 along with the 1869 executive
order establishing the Cheyenne and Arapaho reservation. The
opinion declared that since the 1891 act extinguished the
reservation without reserving any fishing and hunting rights,
state regulation extended over all fishing and hunting acti-
119vities on the former reservation. Cheyenne and Arapaho 
Indians held no rights beyond those of other state citizens.
As earlier indicated, the Ninth Circuit Court of 
Appeals in 1974 determined that the Puyallup Indian Reservation 
still existed even though the lands had been allotted and sold 
to non-Indians. In Puyallup III, the majority opinion of the 
Supreme Court applied those principles usually applicable to 
off-reservation rights; that is, that treaty Indians did not 
hold exclusive rights and that state regulations for purposes 
of conservation extended to include the Puyallups.
Case law concerning on-reservation fishing and hunting 
rights for tribal members normally has included recognition 
of exclusive rights of tribal sovereignty over regulation of 
these rights unless Congress specifically abrogated them. The 
Eighth Circuit Court of Appeals rendered that opinion in 
Sac and Fox Tribe of the Mississippi in Iowa v. Kicklider.
Sac and Fox tribal members residing on a reservation in Iowa 
objected to the extension of state game and fish laws on the 
reservation. In an attempt to stop state actions the Indians 
brought suit in federal court. It determined that the Sac
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and Fox had extinguished their reserved rights in the Treaty 
of 1842 and the federal government had recognized state juris­
diction over the "defacto" reservation. The state of Iowa 
therefore could regulate fishing and hunting by tribesmen on
the reservation. The tribe appealed the decision to the
120United States Supreme Court but it rejected the appeal.
In the spring of 1979, Department of Justice lawyers brought
suit in the federal district court of Minnesota to restore
fishing, hunting, trapping, and ricing rights within Red Lake 
121Reservation.
Another principle of case law concerning on-reservation 
fishing and hunting rights of Indians involves the extent of 
state jurisdiction given to some states by Public Law 280 
over reservations within their boundaries. Termination leg­
islation did not give the state the authority to regulate its 
game laws on the reservation. In 1976 the District Court for 
the Eastern District of Washington stated that Public Law 280 
which specifically extended Washington jurisdiction over the 
Colville reservation had not included the Colville's reserved 
fishing and hunting rights. The Confederated Colville tribes 
had complete jurisdiction over fishing and hunting on their 
reservation. A later opinion overturned the lower court's
ruling that the tribes had control over non-Indians fishing
122and hunting practices. A similar decree resulted in 
Arnett v. Gill Nets. The California state court determined 
that Public Law 280 did not extend state jurisdiction over the
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exercise of fishing rights by Indians on the Klamath Indian 
Reservation. The state had no authority under its police 
powers to restrict Indian subsistence fishing on the reserva­
tion by prohibiting the use of gill nets for purposes of 
123conservation.
In some instances the federal government has assumed 
authority to control Indian fishing on a reservation. In 
1979 the Department of the Interior promulgated regulations 
for the Hoopa Valley Indian Reservation in California. The 
Yurok and Hoopa tribes claim they should be allowed to regu­
late tribal fishing on the Klamath River. Interior officials 
contend that the tribes have not completed the necessary or­
ganization for effective regulation and conservation. The 
codes prohibited commercial fishing and only approved Indian 
subsistence and ceremonial fishing. While tribal members 
are divided on the issue of commercial versus subsistence 
fishing, they agree that a danger exists to salmon from ex­
tensive commercial fishing by non-Indian fishermen and con-
124struction of dams that depleted the fish supply.
Another major area in which Native Americans asserted 
tribal jurisdiction over hunting and fishing rights included 
tribal control over non-Indians on Indian reservations. 
Judicial opinions have varied in their interpretations largely 
due to different approaches in judicial thinking and differing 
circumstances on each reservation. One suit involved the 
Quechan tribe of California. Prior to 1975 California
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licensed non-Indians fishing and hunting on Fort Yuma Indian 
Reservation and game wardens entered the reservation to en­
force state game laws against them. In 1975, the Quechan 
tribe issued its own code and denied the state the right to 
license and regulate non-Indians on the reservation. In 
Quechan Tribe of Indians v. Rowe the Ninth Circuit Court of 
Appeals declared that the tribe had jurisdiction over certain 
non-members hunting on the reservation. The opinion stated 
that the tribe held the authority to control hunting and 
fishing by non-members by its power to exclude them from the
reservation but could not punish offenders of tribal regu- 
125lations. Following this decision, California tried to 
establish judicially its right to regulate non-Indians on 
the reservation. In California v. Quechan Tribe of Indians 
the federal district court for southern California declared 
that the state could regulate non-Indian fishing on Fort 
Yuma Indian Reservation but could not enter its boundaries 
to enforce the code without the tribe's permission. The court 
stated that California had a right to issue "prohibitory" 
regulations; that is, it could restrict or proscribe activi­
ties sanctioned by the tribe but could not authorize non- 
Indian activity where the tribe had prohibited it.
In 1977 the Minnesota supreme court in two similar 
cases upheld the state's right to require non-Indians to 
purchase fishing licenses on Leech Lake Reservation since the 
regulation resulted from the 1973 agreement between the band
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of Chippewas and the state of Minnesota. One of the defend­
ants appealed to the United States Supreme Court but it
127dismissed the appeal.
Five recently delivered judicial opinions considered 
state jurisdiction to regulate fishing and hunting on reser­
vations that have enacted comprehensive tribal codes regu­
lating these rights. The federal courts in North Carolina 
and New Mexico upheld the Indians' right to control non- 
Indians while courts in Arizona and Montana rendered opposite 
judgments.
Two judicial decisions involved the right of Crow 
Indians in Montana to regulate non-Indians on their reserva­
tion. In United States v. Sanford the Ninth Circuit Court of
Appeals declared that Montana's laws controlling hunting and
128fishing applied to non-Indians on the reservation. The 
United States District Court of Montana in United States v.
Montana determined that the Crow tribe did not have juris­
diction over non-Indians fishing and hunting on the reser­
vation. It further declared that the state possessed exclu­
sive jurisdiction to regulate non-Indian fishing and hunting 
on fee lands and the Big Horn riverbed and banks while it 
had concurrent jurisdiction with the United States on trust 
lands within the boundaries of the reservation. The court 
based its opinion on state ownership of the Big Horn riverbed 
and banks and the absence of a comprehensive tribal game 
code. Upon appeal to the United States Court of Appeals for
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the Ninth Circuit, the latter court in 1978 upheld the 
ruling.
A recent Ninth Circuit Court of Appeals decision deter­
mined that the state of Washington held the authority to 
regulate non-Indian fishing on the Confederated Tribes of 
the Colville Indian Reservation. It declared that the com­
prehensive codes enacted and enforced by the Colville Tribes 
did not show either congressional or tribal intent to pre­
empt state regulations. One of the judges dissented from 
the majority opinion by stating that a number of tribal or­
dinances and licenses used by the court in reaching its deci­
sion were enacted prior to the promulgation of the current 
codes and that others could be interpreted to show tribal in­
tent. He agreed with the 1976 decision of the district court 
that the tribe may control non-Indians fishing on the reser­
vation with its comprehensive regulations.
In 1978 the White Mountain Apache tribe brought suit 
against Arizona in an attempt to gain complete jurisdiction 
over the regulation of non-Indian hunting and fishing on the 
reservation. In 1976 the tribe had enacted a comprehensive 
tribal code regulating hunting and fishing for both Indians 
and non-Indians. This code required a tribal license but no 
state license. Although the state of Arizona did not enter 
the reservation to enforce its regulations, it did enforce 
them when non-Indians left the reservation. Making no dis­
tinction between different types of federally owned land, the
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court claimed that state police powers extended to the reser­
vation unless Congress specifically preempted this state law. 
Not finding any such congressional action, the court deter­
mined that Arizona game and fishing regulations covered non- 
Indians on the Fort Apache Reservation.
Considering the attempt by the Mescalero Apache to regu­
late non-Indian fishing and hunting on their reservation, the 
United States District Court of New Mexico arrived at a 
different conclusion. New Mexico district judge Edward Mecham 
held that Indian country differed from other federal lands. 
Examining the United States constitution, the Treaty of 1852, 
and case law. Judge Mecham determined that jurisdiction over 
reservations remained with the United States unless Congress 
specifically granted jurisdiction to the states. The judge 
also cited the New Mexico Enabling Act that acknowledged 
complete jurisdiction and control by Congress over Indians. 
According to the district court, the federal government and 
the Mescalero Apache tribe had exclusive jurisdiction over 
fishing and hunting on the reservation. The opinion declared 
that since the tribe had comprehensive game and fish laws and 
the United States government supported these regulations the
state of New Mexico could not enforce state fish and game
132codes on the reservation against Indians or non-Indians.
In late 1978 the Fourth Circuit Court of Appeals in 
Eastern Band of Cherokee Indians v. North Carolina Wildlife 
Resources Commission affirmed an earlier opinion delivered by 
the district court that the Eastern Cherokees had complete
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jurisdiction to enforce their comprehensive tribal fishing
and hunting laws against non-Indians and Indians on the 
133reservation.
Case law concerning the exercise of reserved fishing 
and hunting rights continually changes. Opinions, especially 
in the federal courts, are affirming these rights and are 
moving in the direction of confirming increased tribal juris­
diction over non-Indians on the reservation and tribal mem­
bers on off-reservation waters.
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CHAPTER VIII 
CONCLUSION
The impact of imperialistic nations, especially the 
United States, upon Indians and Hawaiians caused fundamental 
modifications in the aboriginal land tenure systems and use 
of resources. Contact between the United States with a 
superior technology and the nativistic cultures ultimately 
destroyed the letter's absolute sovereignty which had guarded 
aboriginal access to these lands and resources.
The time and degree in which Native Americans lost sove­
reignty and their present form of land tenure differed sub­
stantially. The time span in which it occurred for Hawaiians 
was shorter than for Indians. The relatively small land mass 
of the islands, especially those lands suitable for agricul­
tural or pastoral purposes, intensified the contest for pro­
perty. On the surface it appears that the land tenure system 
of each group completely changed. An argument can be made for 
this point of view but some aspects of the old systems have 
survived to provide the foundation for a hybrid form of land 
tenure. This applies especially to the Indians. For the 
most part, aborigines held land in common with actual
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"ownership” resting with the tribe. Tribes still hold land in 
common with a degree of sovereignty over the use of the land 
and its resources although the exact status has changed. The 
United States government holds these lands in trust for the 
tribes. Many of the reservations have a checkerboard charac­
ter with both non-Indians and Indians owning land in fee 
simple along with tribally-held land.
Essentially the contact between Westerners and Hawaiians 
led to a rather rapid destruction of the aboriginal land 
tenure system. A few traces remain and the altered tenure 
shares some common elements with that of the Indian. Some 
huis, a transitional form between the old system and Western 
individual ownership, survive. The members of the hui own the 
land in common and communally share part of the land while 
having individual plots for personal use. Unlike Indians, 
Hawaiians have no reservations. The government holds the 
Hawaiian home lands in a form of trust for Hawaiians as a 
racial group. Furthermore the home lands have been slowly 
divided into acreages for use by individual families, although 
they remain a part of the home lands. Native homesteaders can 
not own this land but rather lease it for ninety-nine years. 
Hawaiian lessees possess the status of tenants; like their 
ancestors who had to pay tribute to use the soil, they pay 
a small annual lease fee.
Many Indians who received homesteads through allotment 
still have restrictions on the alienation of their property.
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Both Hawaiians and Indians were forced for a time to accept 
individual ownership of land. Both groups still view land in 
a metaphysical sense.
One remnant found among Hawaiians and Indians derives 
from their traditional rights to the use of land for hunting, 
fishing, and gathering. Indians still have historic water 
rights and the Hawaiians hold access rights. Native Americans 
possess rights distinct from those of other American citizens. 
These rights derive from the aboriginal land system. Judicial 
opinions, particularly recent federal court decisions, have 
upheld these rights for Indians. Hawaiians usually exercised 
their historic rights until recent times when large landholders 
have blocked access to gathering grounds. The 1978 Hawaiian 
constitutional convention and electorate adopted an amendment 
affirming these traditional rights.
Native Americans' economy and subsistence methods have 
changed. The least altered, Alaskan natives have survived 
contact with Western patterns of civilization. Many follow 
traditional lifestyles. Few Indian tribes have a self- 
sufficient economy but many retain elements of their pre­
contact systems. Some Indians continue to gather and fish 
according to the mode of their ancestors, although they apply 
more sophisticated techniques and equipment. Some have adopted 
Western business methods. Tribal economies frequently have a 
commercial overtone but with profits used for the benefit of 
the tribe. Many Indian tribes increasingly have moved in
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this direction. For the most part, the economy of Hawaiians 
exists as an indistinguishable part of the larger economy in 
the islands. A few traditional fishing and farming villages 
survive as well as the native community on Niihau.
Hawaiians and Indians suffered the common experience of 
loss of their lands to imperial nations, begun in the fifteenth 
century by Spain, continued in the sixteenth, seventeenth 
centuries by France, England, Holland, and Russia, and con­
tinued in the nineteenth and twentieth centuries by the 
United States. At the time of first contact with Westerners, 
the land tenure systems of these two Native American groups 
were similar in several aspects. Neither followed the Western 
practice of individual ownership of land. Title in fee simple 
constituted an alien concept to both. Most Indians held their 
lands in common with title vested in the group. Property 
rights varied with each tribe or kinship group as well as with 
the particular use of the land. On the other hand, Hawaiians 
maintained a quasi-feudal land system. Numerous chiefs, each 
claiming title to all land under his dominion, ruled the 
Hawaiian Islands. They subdivided their territories among 
lessor chiefs who controlled native Hawaiian commoners and 
the use of the land. After unifying the Hawaiian Islands in 
1795, Kamehameha I, as supreme monarch, claimed sole ownership 
of all land in the Hawaiian archipelago. Both Indians and 
Hawaiians based their land tenure systems upon use rather than 
on consumerism; the Western practice of selling and buying 
land was alien to them.
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Hawaiians and Indians first met foreigners with friend­
liness and allowed them free use of their lands which even­
tually led to conflict because of differing concepts of land 
tenure. Europeans and Anglos thought in terms of private 
property with title in fee simple, and exclusive use. The 
initial confrontation of Hawaiians and Indians with Westerners 
over conflicts in land tenure differed although the end result 
was the same. Both native peoples lost most of their lands 
to intruders. Although Native Americans attempted to retain 
their systems of land tenure, Europeans and later Americans 
forced the Western concept of ownership and marketability of 
land upon them. During the early period of white contact 
with Hawaiians, the Polynesian concept of land tenure and 
use prevailed.
Americans applied similar methods to dispossess the 
Hawaiians and Indians. Both lost their lands largely through 
peremptory appropriation by settlers. Pioneers constantly en­
croached on Indian lands forcing the federal government 
periodically to legalize this occupation through token pur­
chase from the Indian nations. The United States government 
also used military force to gain tribal land for its citizens. 
Indian tribes retained control over their diminished terri­
tories but continuing settler pressure for more land threa­
tened tribal sovereignty. In the Hawaiian Islands the fre­
quent objections of foreign nations to the native land system 
reinforced the inward forces working to destroy it. Dis-
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placement of the natives resulted from internal subversion.
The Hawaiian government allowed haoles to use land, then to 
lease land, and finally to own it. Although the king allowed 
haoles property rights, he still retained sovereignty over the 
land in their possession. Haoles serving the king in his 
government and trusted missionary friends influenced Kamehameha 
III to change the land tenure system.
The rationale of the haoles for changing the Hawaiian 
land tenure system resembled that used by whites for expro­
priating Indian land. Western morality provided the rhetoric 
for dispossessing the native. Most missionaries and haoles 
believed that owning land in fee simple would save the 
Hawaiian race; and that land should be used to its utmost 
potential. The "indolent" native did not fully utilize the 
land. The foreigners, mainly New Englanders, believed that 
native Hawaiians must accept the Western concept of private 
property and become cultivators of the soil in order to be­
come civilized. A majority of the haoles, excluding most of 
the missionaries, wanted land for agricultural, commercial, 
or private use. Similar attitudes existed in the United 
States toward the Indian. American pioneers hungered for 
Indian land; it seemed that their appetite for territory 
could not be satiated. Americans believed that Indians should 
not possess all of the land under the tribes' dominion be­
cause, it was claimed, they used only a portion of it. Mis­
sionaries, reformers, and national leaders including Thomas
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Jefferson thought that Indians should become farmers and live 
on small plots of land. These humanitarians viewed private 
property as a sign of civilization. The Western morality 
they used to justify dispossessing Indians of their land in­
cluded allotment in severalty of tribal land which, it was 
claimed, would bring civilization to Indians and assure sub­
sequent assimilation into American society.
Motives similar to those fostering the General Allotment 
Act prompted congressional passage of the Native Hawaiian 
Homes Commission Act in 1921. This legislation instituted a 
program to increase the land held by Hawaiians. Advocates of 
the Hawaiian Homes Commission Act hoped to civilize the native 
Hawaiians and assimilate them into American society. The pro­
ponents wanted to place the natives on the land and mold them 
into a class of self-sufficient farmers. The sugar interests 
supported the legislation because it set aside prime Hawaiian 
agricultural lands for their use. The federal government in­
tended to prevent alienation of lands from Hawaiians. In com­
mon with its paternalistic attitude toward Indians, the fed­
eral government believed it had to protect Hawaiians from 
their "own thriftlessness and against the predatory nature" 
of individuals who wanted to obtain the native's property. 
Since the 1920s American pineapple corporations sub-leased 
some Hawaiian home lands.
Native American attempts to rebuild"their land base have 
increased in magnitude in the last decade. Some tribes pur­
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chase land or endeavor to enlarge their holdings by recovering 
former tribal lands. During the twentieth century, the 
American nation has attempted to compensate Native Americans 
for the deprivation of their lands and to restore some of 
their lands. With the enactment of the Indian Reorganization 
Act of 1934, the United States government reversed its policy 
of allotment and began to enlarge the tribal land base by 
purchasing land and restoring it to tribes. At the same time, 
federal agencies have appropriated Indian lands. Government 
expropriation has assumed a more subtle form than previously. 
The federal policy of termination also diminished the size of 
tribal holdings. Throughout the twentieth century Indians 
have sought monetary compensation for former lands and they 
often have been successful, especially since Congress estab­
lished the Indian Claims Commission in 1946. In 1921 native 
Hawaiian leaders and their supporters persuaded Congress to 
set aside about 190,000 acres for the exclusive use of native 
Hawaiians. During the mid-1970s native Hawaiians tried to 
obtain federal compensation for former lands, the right to 
claim any federal land in Hawaii which the government would 
classify as surplus, and the restoration of 2.5 million acres.
Neither Hawaiians nor Indians accepted the alienation of 
their lands without resistance. Their opposition assumed 
different forms. Until the end of the nineteenth century, 
Indians often resisted with military force. Another method 
tribal leaders used in an effort to retain their land and
343
sovereignty consisted of encouraging their people to adopt 
some aspects of Western civilization. Submitting to removal 
represented yet another way by which some Indians endeavored 
to retain land and their way of life. In both the nineteenth 
and twentieth centuries Indians also resorted to legal pro­
ceedings to protect their rights.
Although Hawaiians more pliantly accepted the loss of 
their lands they did show signs of resistance. Withstanding 
great foreign pressure, Kamehameha II and Kamehameha III re­
tained the essentials of the land system until the late 1840s.
In 1845 the natives held mass meetings to object to the num­
ber of naturalized aliens and to granting of land to foreigners. 
The threat of annexation to the United States and the leasing 
of Pearl Harbor to the American nation raised extensive ob­
jections from natives in the 1870s and 1880s. During the 
early part of the twentieth century, Hawaiian activists led 
by Kuhio Kalanianaole tried to revise the land laws to enable 
Hawaiians to homestead more government land. In the 1970s 
Hawaiians endeavored to stop alienation of land through 
legislative means. They successfully promoted the adoption 
of an amendment to the Hawaiian constitution abolishing ad­
verse possession except for plots under five acres. In 
recent times, both Hawaiians and Indians have used legal 
means to try and prevent alienation of their lands.
Native Americans in recent decades, particularly in the 
last ten years, have shown a resurgence of nationalistic
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sentiment and demand for their traditional rights in the ex­
ploitation of land and its resources. Hawaiians and Indians 
increasingly have sought to restore and affirm historic 
fishing, hunting, and gathering rights. The Indians' struggle 
included water rights while Hawaiians sought recovery of ac­
cess privileges. Judicially and legislatively Native Ameri­
cans have been moderately successful. Actual implementation 
of these rights awaits Hawaiians while legal victory for 
Indians encounters increasingly strong opposition from special 
interest groups. The threat of water and fishing rights have 
assumed a similar position to that of the diminishing land 
for Indians in the nineteenth century. As land and its re­
sources become more valuable Native Americans will place even 
more emphasis on the restoration and affirmation of those 
rights while their opponents correspondingly will increase 
their objections to special rights for these minorities.
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